OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
Honorable W, C. Huffaker
County Attorney
Lyan County
Tahoka, Texas
Dear %ir: Opinion Yo, 0-3912

Ret %When a person prior to June,
1941, was ¢convioted of d4rive
ing a motor vehicle under the
influvence of intoxicating
liquor and thereafter and
also prior to June, 1941, com-
mitted the offense of driving
a xotor vehiele under the
influence of intoxiceting
liquor, may he now be indict-
od as a felon end tried in
the districet court?

This 18 t0 socknowledge receipt of your rsoent tele-
grerx in which you propound the question stated sbore,

The statute in effeet irmmediately prior to the
effective date of Houss Bill No. 73 of the Frrty-seventh
Legislature was Article 802 of the Penal Code of Texas as
amsnded by the Acts Of the Torty-fifth legislature, 1937,
Chapter 60, p. 108, which became effective on Harch 22,
1937. This statute read as follows:

"Artiele 802, Any person who drives or
operates an sutomobile or any other motor
vehiole upon any street or allsy, or any other
rlace within the limita of any incorpcreted
oity, town or village, or upon sny publiec road
or highway in this State while such mrson is
intoxicated, or in any degres under the'in-
fluenos of intoxioating lLiquor, shall upon con=-
viotion be oonfined 1. the ponitenthry for |
not more than two (2) years, or be confined
in the county jeil for not jess then five (5)
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¢ays nor more than ninety (50) days and fined
not less than ¥ifty Do'lars ($50) nor more
than Five Hundreé Dollars (%2500}).%

Yo presume the above is the atatute undexr whioch the
conviotion referred to by you was obtained, If carlier then
Maroh 22, 1937, effective date of the sdove quoted stetute,
the legal questicns relased herein would be the same, since
81l stetutory condemnation of the orime nede the offense s
rolon{ fron the earliest legislation on the subleot., “ece
Acts 1935, 4ith leg., 1st C. ©., Ch. &24, p. 1654; Art. 802,
égzszg..uugé Penal Code; Aots 1923, 38th Leg., nd C. .,

. » P *

House Bill No. 73 of the 47th Legislature, Regu-
lar “ession, bdecame effective on Juns 17, 1941. Attorney
Gensral's Opinion No., 0-3740. By its provisions, Artiole
202, Penel Code, supra, was amended tc resad as follows:

"Article 202,

“Any person who drives or operates an
sutcamobile or any other motor vehiocle upon
any publioc road or highway in this "tate, or
upon any street or e 'ley within the lirits
of an inoorporated oity, town or village,
while such person is intoxiocated or under
thes influense of intoxieating liquor, shell
be gulity of s ~isdemeanor, and upon eonvio-
tion, shell be punished dy confinement in
the County Jail for not less than ten {10)
days nor rore than two (2) years, or dy a
fine of not less than Fifty Tollers (250)
nor more then ™ive Fundred Dollars ($500),
or by both such fine and imprisonment.”

_ tsction 2 of seid House Bill No. 73 oreated & new
Artiele of the Pensl Code, and reads as follows;

““e0. 2. The Penal Code of Texas of
1925 is armended hereby by adding s new sec-
tion to be known ss Articls 802D end reading
as followss

"tArtiole 8020.

"tAny person who has been convioted of
the misdemoenor offense of driving or operat-
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~ ing sn automodile or other motor vehlisls
upon sny public road or highway in this
“tate oY upon any street or elley within
an inoorporated city, town or village,
while iantoxicated or untler the influence
of intoxioating liquor, eand who shall there-
after 4rive 'or operate an automodile or
other motor vehiocle upon any pubdlic road
or highwey in this “tate o upon any street
or alley within the limits of an incorporated
city, towmn or village, while such person
is intoxiceted or under the influence of
invoxicating ‘iquor, shall be gzuilty of s
felony, and upon conviction be punished dy
confinenent in the penitentiary for any
terx of years not less than one (1) nor
more than rive {5).'" (FXmphasis ours)

A8 hereinabove pointed out, the offense of driving
a motor vehiole over and upon a public highwey, or street
of an incorporated oity or town, while under the influence .
of intoxicating liquor, has always besn a felony in Texaa
from the tire of the first legislation on the subject until
the pessage of House Bill FKo. 73, supra. Artiocle 802 as it
now ctands becsuse O0f the amendment incorporsted in Fouse
Bill No, 73, suprs, mekes the offense a riisdemesnor, irti-
¢le 802b, supra, does not change this, but orcates s new
offense, making it a felony to drive and operate a motor
vehiole while intoxioated, eto., applicable only to.a rer-

son who has been convioted of the pisdemeanor oi;onso of
driving apnd opereting such vehlele N oxicated, eto.
As the second offense Feferred to in your ttle-
gram was apperently committed prior to June 17, 1941, the
defendant would have an election whether tc be tried under
Article 302 as the article stood on the date of the of-
fense. "ee¢ our opinion No. C=3740, enclosed herewlth., e
believe that opinion will answer your questions 1in event

such express election should be riade by the nurty under
investigation. \

In this opinion we hold that the new Artiole
802b would have no appliscation to one ocnvicted under the
felony statutes condemning drunk drivers., In the event of
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an express elestion, we can conoeive {dbut in fanoy only) of
a convietion under Artiele 62 of the Penal Code which pro-
vides enhanced punishment for segond convictions for a

felony, dut such appears 0 reriofe we will pretermit a dis-
eussion of same. '

Your question it specifically enswered thst a
person who, prior to June 17, 194l, wis oonvioted of &riv-
ing & motor vehicle while under the influence of intoxi-
cating liquor en¢ theresfter and also prior to June 17,
1941, cormitted the offense of driving @ motor vehicle
while under the influence of intcoxicating liquor, may be
indioted by the grend Jury; dbut he may be tried for a
-felony in the dictriot court only upon Lis election as
provided by Article 13 or 1% of the Yenal Code, er polnted
out in our former opinion,No. O=3740.

In oconneotion with the general subjeot matter o

. this opinion, end opinion No, 0=3740, we wish to direot

* sttention to the¢ faot thut while 4in most ecuntles the
district court hes origzinal trial Jjurisdiction of felonies
only, and the county court hes originsl trial jurisdiction
in misdersanor ceses, the Consctitution suthorizes the
Leginlature to divest & county court of its criminal Jjuris-
diotion and to cornfer the same upon the éistrict ocourt of
the gounty., <©ee Airticle 5, Sections 8, 16, 22, Constitu~
tion of Texas} Yora v. Ttate, 9 Tex., Cr. k. 406§ Johnson v.
ctate, 26 Tex. Cr. R. 395, 9 T. ¥. 611, This bes been
‘done ir soveral instances; ard in oountles where the dis-
triet court has had miscexcanor Jurisdiocticn duly conferred
upon it, the reroval of indlotmente or trencfer of the ceses
would not only be unneoessary but improper.

It hes been supgested thet the election of the
accused should be obteined, where ocases are vansferred,
from the district court to the county court, before the
order of transfer ies nmsde. In other words, thet the dis~
trict judge, before trensferring the oasc to the county
oourt, should require the accused to stete whether he
wished to be tried under the old law as provided im Arti-
ole 13, Pensl Code, supra.

Ye believe this would de not only vermissible,
but the prefersble practice, It would ensble the district
court tc prooceed st cnce to triei, 1n the event aocused
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eleeted %0 reseive the shment srfixed by the o0ld law;
and 4% would seem t0 ol te two useless trensfers, first
$0 the scunty eours, and thea upon She aceused de sslled
%0 trial in She ocuniy eowrt, and eleeting to be tried
under the old law, Shs re=transrer of the case to the dis-
triet sourt, If this proeedure should bW followed, she
oxdexr of transfer to the ocunty oourt should reeite thet
sceused refused to b tried under the o0ld law, whieh in
itself would seem $0 suffieliently show the eleotion to e
80 tried was spscifically waived. If suoh practice e
follewsd, i% oocurs to us that the dusiness of hoth the
district snd sounty court sould de expedited withous in-
Sury to anyone.

Yours very truly

APPROVED TEP 1), 1941 ATTORREY GENERAL OF TEXAS
§ GROVER FELLERS
FIRST ASSISTANT X (signed)
ATTORNEY OFNERAL Benjamin Woodall
Assistant
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