OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MANN
ATTORMEY GENERAL

Honorabls 7« ¥ Preston
County At
Childxresns

Childyress, Texss
Dear Sirx:

n your letter as fellows!
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4ate was 4 from the distrist courk to
mmntrm and then when the cass was
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ageuned
-um to be m s ¢ld law, which was
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& Taleny, dces that elecction d;aprivc the county
gourt of Jurisdioticni and Ar may the oasge

he legally retyansferred to the ﬁinriat sourt;

or pinse the oounty oourt hms jurisdiotion of

the *new 4=unk 4riving law' but hed no Jmldic-

tion over the ‘old drunk driving lewt

accused be refused the rigkt of oleeti

e s s "

- Prier to ths 1’;::5‘ ¢f Houss EBl1ll Ho. 73, Axticlae
Vernon's Annotated Code, as amended, provided that!

“Art, BOE, Driver intoxiosted or under
influence cf intoxiesting liguor,

&EO perestn who 4tives or Lok &L
sutozod or :{Lcﬂur notor vehiole uwen

any street or ¥, Or any other pla« wi the
in the l.miu w oity, towm,
or villie i road or'hi.m—

wmy in ¢ lBtlttlhﬂ.Oluhpm!.l
toxionted; Or in sny degres under the influvence
of Ln.to:iutins uquor sball ‘upon convisticn

be conf rwnctmu
than two (£} yem %

sounty Sl for n thu £ive m days
noy neri than n.‘..n s andt fined not
hm than rm; nm M
' 1'3” M m., P. ﬁhi &0' ' 1! }'
feotion ) of Fouse mn na veoosntly enmoted

by ths 47th Legzislaturs, reads as fo

sseotion 1., Article 802 of the Penal Code
of t!u sutt of Texms, as swended by Acts of
the Segond Called Bnmm in 19:%,
m“muﬁywu 1935, Forty-fourth
Legislature, Tirat Called Sessicn, tor 4%4,
;.gouu ndumxﬁﬁhymof 8%,

£in Iegisiature, Chapter 60, page 1083,
be and is manud s that hsreafter sm

shall wead as follows:
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wtirticle 8030

porscn who dxives or operates an
autmbno 0:» othn- rotor vohich npon sny

publ’.o rond or ¢, O upon
strees or a.nuy Mn thl u of an
Wm aity, town or o Whils sush

poreon iz Sntoxicated or und t’b- :I.urmnu
of intoxioating nqw, shall be guils
nisdomeansr, and upon convietion, ashal bo

24y #%0) noy mere than Tive Pundred
Dollars (§800), or by bdoth such fine and im-
pmmt."

House BLLL No, 7By AGS 6f ieg m rliar S
sion, bevens ve on Juns 1¥, 1

Aytiale 1B of Vernan's Aum Teual Cols providest

it
}
’§
i
)
J

sransfaryed to the jwoper oourt th- m
progsesdings shall be had as in oase of
the eriginal transfer, In sugh gase m daw

fendant and the vitmne: M& be 4 bound
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to aprpeay dbefore the sourt tc which the ocase

-~ has been re-transf'erred, the same as they
were bouna to appur bo{‘m the cowrt a0 tHrense
ferring the mmze,"

A__ bW W it B R W oy

ATLLO0LW a8 of tiw Yanal Coae ans anended l)j" nmiu
P11l Yo, 73, suprs, changes mmerdrlungnmw

vehigle oaver s public highway, ¢ intoxiocated, from
e felony to m nisdemeancy, tﬂ- rmr law, the offense
being & Te s Sxolusive or!.g!.ul Jurisdiotion for trial

s vested in the distriet oourts, Artiolo 5, Seetion B,
Constitution of Texasp Article B4, Oat'e of Criminal Frocedurs,
In misdensancy eapes, sugh ap inslude violations of Artiole
eaa,supu, romhymn«dby use Bil) Fo, 78, the
exclusive ori.giml Jurisdiotion for trial lies in thc sounty
gourts, Artioles 6, Dection 18, Constitution of Texasj Arti-
cle B8, Code of Criminal Froceduro,

Tnder $he fagts stated in your fmquiry, and in
Yiew of the @bove mentionsd authoritiss, it is the
of this depericent that the scoused may elect to be tried
wader ths old law, uhuhmnm and that the elsg=~
mh' ew that the :omy lmluzmmm
r : 4
the cass to ths diwtriet cowrt, and thn thn ascused omnnot
b8 rafused the of elegtion, However, as s matter of
precantion, we ¢ thuad 1t would De weel te let the
:rm.'a ?ﬂc:t al%’ aftm PYOO0S L] muunmtgl :ha el
on and re-irensfer aypsal, B appeal
be taken from the distri Y

- e heve omtully emuem the gass of Fhilpott Yo
atuf.e 6z S, ¥, 8L in your uquz and think

bat Lnte sase has 4o sprliontisa 3o the lon tndes
mtd-uuon, as the qusstion there involved concerns the
transfoyring of the ca=s frax the distriet ecurt to the
gounty ¢ ourt and the gusstion wus raised under Article 4358
of the Code of 1 Proosduxe the transfer of
such camss rm the distriot court to the justies gourt, amd
the eouxt kald in effest that wvhen s ease and the htter oourd
has Jurisdiotion tot ry the partioular ease, this jurisdio~
ticn eannot 4in any way bde impesched, This was the case
where the defendant. wae chnrged with the offense of playing
eards in a public placd,

%O are snclosing a nopr ef our opinion Ros M‘H@,
relative to ths effective date, operation and construstion of

%
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the reoent amendrent to m:m aoa. Penal G’o«. f oy your
mﬂuﬁm.

In cmotion with the rorago ing, we also dixeot
your attention to our opinion No, O-3912, wherein it s -
stated m pu-t & follows:

, "In eomctian with the general sudjegt
matter of this opinion, and epinion Ne,
we wish to direat attention tn the frot that
while in most sounties the distrist cowrt has
origimal trial :uumnm of felonies .
and the ¢ ounty oouwxt has origimal trial
uetimhniumrm the Consty m
autherizes the fure to divest & oounty
courd of ita ¢ arisdietion and to
confey the sare wyea mtricteou-tettht
m Ses Artiols 5, Sections 16 :
tuienofm:nauv.au 5 :
muoa.%’mim“ ME-R.'
QmQ
{nstunges;

or transfey of uammwu
mw

*It has besn suggested that the eleetion

of the ascused sheuld be obtainsd, whers cases

are tramforred rfron thw distrigt ecurt to the
mty court the ocpder of tranxfer is
uade, Tn othes sy that the dixgries Jusgs,

mmﬁ osne %o sounty .
oom lhon:l.d the asounnd to Rats
uhtlnr he wished to ha tried under the old
% as ymﬂdﬂ in Artiole 13, Famal Code,
e _

*¥e beliave this would Ls not only pere
missible, but the preferadle practice.
I¢ would mhh ths distriet court to proceed
at cnoe to tyinl, in the evant seoused elegte
o1 0 ressive t:!w punisiant aCfixed by the
o1& lewi and it would seem to0 sliminate two -
useless transters, rirst to the eounty count,
and wimn the asoneed !w.tng called te

oounty couwyt, and elseting to
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txried vnday the 0Ld law re=transfey
the oase to tha aistri oim I this
. proosdure should be followed, the ordey of
tm to the sounty mt should yesite
that acoused refused to Do tried under the
old law, which in itaelf would seem to uurﬁ»
eiutly show the elastion tode se txied
* -aiﬂnns waived, If such practioe
4t ogonrs to .us that the busi-
mnotbatf;m distriot and oounty eouxt
oonld be expeditsd without injury to enyone,"

Trusting that the m:'ogoina fully enswers rw in-

| quiry, wve are
Tours very twaly
ATTORNEY OENERAY, OPIXXAB
Ardell Williams
Ry fuf _
Ageistant
A¥100
. APFROVED S2F, 19, 1941
Grover Sellers

ASSTSTART ATTORHEY ORMIRAL

APFROVED OPINION COMMITIRE
BY % W, B, CHATRMAN
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