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enclosures contained therein.

"Please advise if s general casuslty insur-
ance company such as the Employers Casualty Com-
pany of Dallas, Texas, operating under the provi-
sione of Chapter 18, Title 78 of the Revised
Civil Statutes of Texas, and governed in its in-
vestment poliocy by Articles 4705-6, and 4993, may
maks the lessor a loan and accept as gecuring
therefor a mortgage note on the lessor's interest
under the lease and assignment of rentals due,
under what the Federal Housing Act designates as
Clasee 3 loans.”

The enclozure reads as follows:

"As you knovw the pover of this company to invest
funds constituting a part of its c¢apital and s lus
is regulated by the provisions of Arts. 4705, 4406 and
5993 of the Texas Statutes as amendsed, All three of
these articles, as now amended, suthorize investments
in firat mortgages or lliens upon real estate under
cartaln expressed conditions.

"Under Title 1 of the Federal Housing Act (Sec-
tions 1702-170% U 8 C A), the Federal Housing Admin-
istrator is insuring vhat 1ia kmown as Class 3 loans.
Such a loan is made to the lessee of unimproved real
estate under a form of lease prescribed by the THA.

Dear Sir: Opinion Fo. 0-3924%
Re: Investments of a general
casuality insurance company.
This department has received your request for an opin-
ion. W¥We set out belov the pertinent part of your letter and the
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Such lease is for a term of not less than 31 years,
provides for an annual rental of so much per year
payable to the owner of the property and provides
that the lessee shall have the option of purchasing
the property at any time for a given sum. The op~
tion price iz the fair value of the unimproved prop-
erty es determined by the FHA, and the annual rental
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on that veluation. The lease also provideé that if
the lessee defaults in the payment of the annuel
reptal, or fails to perfortt any of the other covenents
contained in the lease, and falils to cure the default
within 90 days, the lease will terminate and the
lessor can re-enter and take possession of the lgst,
together with all improvements vhich have been ereot-
ed thereon by the lesses,

“fhe lessse in turn borrows a sufficient sum of
money for the purpose of erecting improvements on the
property, and to sscure the loan, executes to the
lender s mortgage on the leasehold estate as well as
all other rights acquired by him under the lease.

The form of this mortgage or deed of trust is pre-
scribed by the FBA, and among other things, it pro-
vides that the mortgageswill collect the ground rent-
al from the lessee and pay it to the lessor, and that
in the event the lessee falls to pay the rental, the
mortgagee may do so and the amount so sdvanced by the
mortgagee vill be secured by mortgage. Loans of this
type secured by a mortgage on the leasehold estate
quelify for insurance under Title 1 of the Federal
Housing Act, vherse not in excess of $2500.00.

"Under the foregoing arrangement the lessor still
holds title to the premises, subject, of course, to
the lease and the option to purchase therein contained.
When improvements have been erected on the premises,
the lessor's security is not only the lot, but also
the improvements pald for by the FHA loan. Under FHA
requirements the value of the lot &s fixed ik the op-
tion to purchase price will not exceed sapproximately
25¢ of the total value of the lot and improvements.

“The question in which we gre intereated is
whether or not the lessor under the above mentioned
arrangement, following the completion of the improve-
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ments erected on the lot and the closing of the

FHA loan to the lesasee, has an interest in the prop-
erty of such character that our company could make
the lessor a loan, and accept as security therefor a
mortgage on the lessor's interest under the lease
and an assigmment of the rental due theresunder. This
company has had submitted to it several requests for
loans of this type, but before acting upon such re-
quests, we think 1t necessary to obtain through you
an opinion of the Attorney General on the question of
whether or not such loans are of a type in wvhich this
company may legally invest its funds. In the case of
sach of these loans the amount of money which the
lessor desires to borrov is the total value of the
uninproved lot, this belng the value of the lot fixed
by FHR and stated in the lease as the option to pur-
chase price. Thus should the loan be made we wvould
be lending 100% of the value which the property had
prior to the time the improvements were srected by
the lessee. Howvever, as above stated, at the. didte the
lessor hag come to us with his request for a loan the
improvements erected by the lessee have enhanced the
value of the property to such an extent that its mar-
ket value 1s considerably more than %#0% above the a-
mount of the requested loan, which is the requirement
set out in Arts. 4705, 4706 and %993, Furthermore,
the lessor's interest in the property which would be
mortgaged to us 1is 'unincumbered,! unleses the FHA
mortgage covering the lessee's interest can be con-
sidered-as an incumberance ageinst the lessor's in-
terest.

Articles 4705, 4706 and 4993, Vernon's Annotated Civil
Statutes, govern the investments of a general casualty insurance
company. Only certain sections of those articles are applicable
to our situation here. They follow:

Article 4705. "The capital stock of any such
insurance company, except any writing lLife, Health
and Accldent Insurence, shall consist:

"3 a8 @

"3, In first mortgages upon unencumbered real
eastate in this State # & & "
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Article 4706. "No company, except any writ-
ing Life, Health and Acclident Insurance, organirzed
under the provisions of this Chapter shall invest
its funds over and above its pald-up capital stock
in any other manner than as follows:

*(b) 1In bonds or first liens or unencumbered
real estate # & &,

Article 4993 prescribes the amount of capital stock
that general’casuslty companies pust have and then adds as follovws:

(That) "Capital shell be paid up or invested
in # # & bonds or rirat liens upon unencumbered
real estate * & &,

The consistent use of the phrase “unencumbered real es-
tate” by the framers of the various enactments is to be readily
noted.

TYhe Supreme Court of Texas in the case of Turner v. Ross,
83 Tex. 218, 18 8. W. 578, 15 L.R.A. 262, ably announced what 1is
nov a vell mown rule of gtatutory construction, to-wit:

“It 1s the duty of & court to give to language
used in a statute the meaning with which it wvas used
by the lLegislature, if that can be ascertained; and
to do this, if the words used be not such as have a
peculiar meaning when applied to an art or trade with
reference to vhich they are used in the statute, they
should he given thelr ordinary meaning, as the lLegis-
lature must be presumed to have used them in that
sense in which they are ordinerily underatood." See
also T. & P. RR Co. v. Rallroad Commission of Texas,
150 8.W. 878, 105 Texas 386.

In the case of Thomson v. Locke, 1 S. W. 112, 66 Texas
383, the Supreme Court of Texas adopted the following definition
of the word "incumbrance" or "encumbrance:"

"In a legal sense the word 'incumbrance' mesns
an estate, interest or right in lands, diminishing
thelr value to the general owner, & paramount right
in or weight upon land which may lessen its value,"
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!ifrany in his treatise on Real Property defines an
encumbrance as “every right to or interest in the land vhieh
may subsist in third persons, to the diminution of the value
of the land." Also:

"Any right existing in another to use the
land, or wvhereby the use of the owner is restricted,
is an 1nnunhrance vithin the legal meaning of the
vord." Bull v. Burton, 12k n;x. 12k, 227 N.Y, 101.

In the situation before us, the lessee has a lease for
years and an option to purchase the lessor's interest in the
property at any time. Further, in entering into the agreement
the parties bind their reapective heirs, exsoutors, administre-
tors, successors and assisns

It 48 our opinion that tho single fact that an estate
or lease for years outstanding in a third person is weighted
against the leasor's interest in the land constitutes such an
snoumbrance within the meaning of the term and contrary to the
provisions of the statutesz as to provent the insurence company
from investing its funds in the lessor's interest in the property.
Purthermmore, we think the lessee's option to purchase is itself
an snoumbrance vithin the msaning of the rules above discussed.
Thus we advise you,

We. trust that this answvers your qnoltion.
Yours very truly
ATTORREY GENERAL OF TEXAS
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