OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Honoreble 0. J. ©. Fliingeon
Generel Ynnager

Texas Prison “ystem
Huntsville, Texes

Dear S3ir: Opinion Mo, 0-3927
Re: Can the Texas Prison System
legally manufecture license
platea for Mexioco?

We have for oconsiderstion your letter of Teptember 3,
1941, requesting our opinion on the above question.

Insofer as the State of Texas is ocancerned, we be-~
lieve thzat your question is aneswered by our opinion No. 0-1916,
sddressed to you, holding that the Texas Prison System has a
Tight to make cheairs for the Amexi aen Red Oross. It should de
noted here that ssid opinion Ko, 0-1916, as it applies within
the State of Texas to sales to others than State agencies and
institutions and institutions and esgenoies of political sub-
divisions of the Stete, has deen superseded by Acts 1941, 47th
Llegislature, House Bill Ko. 323, whiock is now codified as Arti-
¢le 11371-1 of the Penal Code, But we believe that under the
Texas law tche Prison System is permitted to sell f¢s manufaoc~
tured articles cutsido the State of Texss as the Prison Board
may see fis.

Yedersl portrol is exercised over the interstate
transportation of prison manuractures under the provisions
of Section 61 of Title 49, United “tatea Oode Annotated, which
providas as follows:

"It ghall d»¢ unlawful for any person knowingly
to tranaport or ecsuse to be transportud, in any
rmanner or by eny reans whatsoover, or aid or asnist
in ohtainine trensportation for or 1» transporting
sny coods, wares, anlé merchandise mapufsctured,
produced, or mined wholly or in part by conviocts
or prisoners {oxcent convicts or prisoners on narole
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or probation), or in any .ensl or reforvatory iu~
stitution, fron one ‘‘tate, Territory, Tuertuv Eloo,
Virgin Islands, or bistrict of the Uniteé “tates,
or plao¢ noncontiguous but subject to thke juris-
dioction thereof, or from any foreign ocoun:ry, ianto
any Ttate, Territory, Tuerto ¥Fioco, Virgirn Islands,
or Listriot of the United "tates, or plece non-
contiguous but subject to the jJurisdictiion thereor,
vwhere seid goods, weres, and merchandise are in-
tended by any person interested therein to be re-
ceived, possessed, s0ld, or in eny ranner used,
e¢lther in the originel peckeve or otherwise in
violation of any law of such “tate, Territory,
Puerto Rico, Virgin Islends, or District of the
United “tetes, or place nonoontiguous but subjeot
to the Jurisdiotion thereof, Nothing herein shall
apply to oommodltles nanurasctured in Federal penal
and ocorrectional institutions for ucse ty the Federal
Government,”

Although this statute prohibits the ashlipient into
the United “tatez of prison rade goods from any foreign soun-
try, yet we rind no provision of the Federel law prohibiting
such shipnent fro-: the Jnited “tates or any "tate iato & for-

eign country.

It is therefore our opinion thet the Texes rrison
Tyster:, acting under the dlrectlon aud within the discretion
of the Prison Roerd, casn legally rianufaoture license plates
for Mexico, end eell the:. in fexico, unless prohibited there-
from by provisions of the !exiocan law,

In this oonneotion, we think it proger to os&ll your
attention to tne provisions of Tcotion 62 of Title 49, U.S.C.A.,

whiobh ere as rollowst

"All packages containing any wzoods, wdares,
and rerchandise manuractured, proaduced, or riined
wholly or in part by conviocta or prlieoners, exocept
conviots or prisoners on parole or probation, or
in any penel or reformatory institution, when
shi ned or transported in interatate or foreign
cormerce anhall be pleinly and oclesrly rarked, =0
thaet the neme and sddr:se of the shi per, the aame
end eddrese of the consignee, the nature of the
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contents, and the name and loocation of the penal
or reformatory institution where produced vwholiy
or in part may be readily ascertained on an in-
spection of the outside of such packeage.”

You will notsthat our opinion 1s that the sale of
prison made license pletes t¢ Maxicen suthorities does not
violate the Texas lav 1if the sele 1s made in Mexico, and not
in Texas. The same rule applies to e offer to sell the
plates. (See Article 1137i-1 of the Penal Code.) Inssmuch
a8 the transaction contemplated involves an executory contract
of sale and an executlion of that contract, ve think it proper
to quote authorities on the question of the situs of such trans-
actions:

11 American Jurisprudence 39k, Jees. 111, 112:

"Executory Contract.--Considersble Aifficulty
arises at times in determining the time and place
at vhich an executory sontract of sale wvas entered
into and the resultant lev to be applied. This 1=
particularly so in the case of contracts made by
correaspondence or through the intervention of an
agent. The general rule in all such cases is that
a contrect of sale is considered as made in that
place in vwhich the final act necessary to make the
contrsct binding on both parties is to be performed,
and ordinarily the lav of that place will be the
proper lav of the coantrect. In genersl, vhen a
def'inite proposition to buy or to sell is sert
through the mail from one state or countyy to
another, the exscutory contract is completed as
soon as & definite and unoconditional scceptance
of the proposition is deposited in the mail in
the latter state or country; and the executary
contract is therefore desemed toc have been made
in that state.

"By Agent.--In the case of a salesman negotiat-
ing contracte in one state on behalf of & prinecipal
in another state, the question depends on the author-
1ty of the agent and the nature of the transection.
If the agent merely solicits and recelves orderc
subject to the approval of the principel, the con-
tract {s not complete until this approval 15 given,
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end the lav of the place vhere 1t is given

is therefore the proper law of the contract.
This 18 the usual c¢cese, and the lav of the
domieil of the principal is generally held

to govern vhere there is no evidence as to

the extent of the sgsnt's authority. On the
other hand, 1f the agent has authority to make
2 binding contract of ssle and undertakes to
do so, it 1s ¢lear that the place of the execu-
tory contract is the place wvhere he exercises
such suthority, notwvithstanding the vendor
does buainess 1in another state and the stock
from which the contraect is to be filled 1s

in that state. If the agent exceeds his esu-
thority in underteking to make a binding contract
of sale and there 1s & ratification of the con-
tract by the principal in another state, this
relates back to the time of the making of the
cantract by the sgent, and therefore makee the
stete in which the agent acted the locuz con-
tractus of the executory contract.”

17 Corpus Jurie Secundum 813-815:

"The place vhere & contract wvas made is to
be determined in accordance with the intention of
the parties. As s rile, & caontract ig considered
as entered into at the place where the offer 1is
accepted, or vhere the last act necessary to a
meeting of the wminds or to complete the contrecst
is performed. 80, vhere delivery of the instrument,
evidencing the contrect 1is regarded aes essential
to the completion of the contrect, it is regﬂrded
as made at the place of delivery. * & &

"As affected by mode of communication. Where
an offer is accepted by letter or telegraph the
contract is completed et the place, it is general-
1y held, at wvhich the letter or telegrem is eentj;
but, in ocircumstances vhere acceptance by tele-
graph requires delivery of the telegram to the
offeror, the contract is completed at the place
vhere such delivery is made. Where a contract ie
made by telephone, 1t 1s regarded as made at the
plece from which the accepting party speaks.
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"Contract by agent. A contract by an agent
having authority to bind his principal is deemed
to be made at the place wvhere the agent enters
into the agreement, even though his principal
aftervard approves it, but a contract by an agent
vhich requires rltificttion by his principal is
generally considered &s made at the place vhere
the raetification is given. Where negotiations
for a contract are carried on betveen parties
living in different staetes, partly by the inter-
change of letters and partly by orel communica-
tions through an egent, the contract is regarded
as mede in the state or plece vhere it firet
takes effect, so as to become & binding obliga-
tion on both parties.”

Texas Juri!p;udence‘36ht

"Contract Partly to be Performed in Another
State.--Where a contrect iz made in one state to
bs performed partly in that state and partly in
another, the Texas courts may treat it as the
contract of the place vhere made, and epply that
lav in determining its meaning and effect. * ®# & *

11 American Jurisprudence 395, Sec. 1l3:

"Executed Bales.--The determination of the
time and place at vhich an executory contraot be-
comes executed is freguently of the greatest im-
portance. In many cases, as in transactions in-
volving the sale of liquor, there may be statutes
in one jurisdiction restricting the rights of the
parties or even rendering the entire transaction
void if the sale 13 consummated therein, vheresas
in another Jurisdiction no such statutes exist,
Delivery of the property is generally, though not
neceasarily, the act by vhich an executory oontract
becomes an exeeuted contract. Therefore, in such
case, the place of delivery is generally the place
vhere the executed contract is deemed to have been

made.

"Where there is no provision in & contreact as
to the place of delivery and the property, pursuant
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to sp express Or implied understanding of the

- parties, 1is delivered by the seller to a common
carrier in one state to be transported to anothe:r
and there turned over to the buyer, the weight
of suthoprity holds that the former rether than
the latter state is to be regarded as the nlace
vhere the executed contrect is made. Of course,
if the terus of a contract or the circumstances
of a transaction are such as to shov that the
partiez did not intend the title to pasa until
actual delivery to the purchaser by the carrier
or until the performance of some othsr act, an
executed contreoct reachss its consummation in
the state in vhich that aot is done, and not in
the state in vhich the property is delivered to
the carrier.”

In viev of these authorities, we suggest that, in
order to avoild a violation of Article 113571-1, the bid for the
manufscture of these plates should be delivered to the Mexican
authorities or their agent at some place in Mexico (whether
such bid 1s delivered by mail, telegraph, or an agent of the
Toxas Prison 3ystem); that acceptance should occur in Mexico;
and that the contrect should call for delivery in Mexico before

title passes.

Yours very truly
ATTORNEY GENERAL OF TEXAS

(U R C

V. R. Allen
Assistant
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