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OFFICE‘ OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
| GERALD C. MAKN
ATvroanty GENERAL
Fon. Koy L., Eil)
County Attorney
Ballinger, Texas
Dear vir: Opinion No. 0-3033

Res Is a olub, nanaged and operated
in Gry territory, as ocutlined,
legully operated under the Texas
Liquor Control Act?

Your letter of ueptember 4, 1941, raguesting an
opinion of this Department on the above stated question, reads
in part as followsi

*I have & quostion I desire to submit to you for an
opinion, in regerd to the e¢peration of a deer olub, in a
dry territory. A hypothetical atatemant of the case is
as fellowst ,

"A nuaber of persoas have organigzed themselves (how-
ever there is very little erganization) for the purpose
.of . mesting in a centralized looation, in a room or building,
wbioh room is a number of lockers} emch memdor has & key
to his individusl losker, in fect this bulilding hse a2 number
of lookers, in fect one for each member of the organization,
ond esnsh has an {indiviGual look and key., He pays the opera-
tor any §$0¢ a month reant for this locker, In trais looker
he keeps his beer, coansisting of a qese, oxr portion ¢f casa,
to whichk looker he has aceess at any time he desires. The
entirs bullding is locked after by one person.

*The beer is usuelly put in tiae looker by the man who
is menager of this organizetion, when reguested so to a&o
by the locker holders. Ths beer bLelonges to esach individual,
end is identified when pleced in ice box, by & lsbel on eech
bottle, so that bhe will be certain to get nis beer when he
goas to the cooler sfter it, The member, or rather the
owner of tize locker compertments, any enjoy a bottle of
beer =t his pleasure. I think thls is about the set up.
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*I hardly think it necessary (¢ set out the liguor
statutes of the Stats, and I would like to bave your
opinton as to the legality of this kind of set up,
bearing in mind the statutes authoriging a perscon to
hnve one case ¢f beer, or one gquart of whiskey, without
the legal presumption that he did possess it for the
purpese of ssle. No bsar is scld in the above plsce
by any one. The manazer cf the c¢lub serves the beer to
the various memdbers semted st the teble, bdut the beer
belongs to esch individual, end aside from the two or
three bottles kept in the cooler, it is 2ll locked in
the locker of the 1:dividual owner.

"Now deering in miné the law applicable to the
possession and trangportation of whiskey: Is a club
manazed =nd operated as outlined above, in dry territory,
legully operated under ocur licuor lsws, The officers of
this county are confrbonted with two or three situations
similer to the above sot up, and we desire thet you advige
us as to whether or not the operntion of sueh Jjoint adven~
ture, handlinz suoch liquors and beer in the manner outlined,
would be a violeption of tha liquor laws of Texas?"

Your letter of Usptsaber 11, 1941, suppleaenting the
above quoted letter, reads in part as follows: '

*"The beer is supposed, or claimed to be brought inte
this county by asuteamobile, and one cass at a time, In
other words, eaci member of the ¢lud plan buys 2and brings
his case of beer to the clud, and either pute his case of
beer in his individual locker or the person im charge of
the building places it in the looker for him @at hls request,
The beer is delivered to the building as Jjust stated, czss
at & time, i. &., each individual brings hia case of beer
there. A& to the smount possessed by any individusl, will
say, just one case at a tims, Zach losker is individuall
owned, or rented, sné used. One locker to esch individual,
for his perscnal use snd benefit, The heer is bought indi-
viduslly, cne ¢sse st & time, and transported from wet
territory ianto this county (dry) by the individual owner
of the besr ané locker. .
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“dy lnformetion is that one person, called ths manager,
owns or lesses the bullcing in wilch be .as constructed sbout
50 individual compartments, ecateining individual looks, for
the use of eaoh locker, he receives from 50 #ints to 41,00
each per month, The building is locked, but' the individual
compartwsnt owners eaoh :iave 2 key to ithe main dbuilding,
in eddition to having thelr separate keys for th:eir looker.
The asnager keeps ths beer 1ged for them, and Le pays the
ice bill, reat, and lights, from the proocseds of his looker
rentals, according to the plan of operation, The manager
does not have a key to tie locker, The beer is cooled in
one lerge 1o0e box, to whioh ell meabers, or loocker owners,
have agcess for the purpose of ccoliny their beer or having
it cooled.”

The "Texas Liguor Coatrol Aet" is set forth in Vernga's
Annotated Penal Code, Title li, Chapter 8, Artiocles eae-l-fg§§;zv,
inclusive. After carefully coansidering the act az a whole, w8
fall to find any provision coutasined therein, speocifically and
affirmatively authorizing the orgsaizetioa, maintenance and opers-
tion of a olub as aborve descridbed, Nelther &o we find any pro-
vision expressly prohibitiang the same, The Court of Oriminmal
Appeals of this State hag heretofore rendered peveral decisions
relative to oludbs orgaaized and operated under certain faots as
are herein mentioned, W¥e direot your sttention to a few of

these cases,.

In the case of Adkins v, State, 95 =, W, 506, the
material facts were substantial as follows!

. A groui of men formed a glub. These men in turn hired
8 steward at a fixed salary. The steward ordered beer for the
mombers of the olub and placed sush beer in the clubroam for
them, Xach member of the olub paid one dollar for a membership

‘and received tiokets whioh represented Lis interest in the beer

the stevard ordered, After the keg of bser syrived st the elub-
house a tiocket was plaged in ths box and a gless of Leer was
drawn by any member who Gerired one, each ticket representing

% glass of beer, The beer which was ordered by the steward was
ordered Tor the purchasers of the tiocket and peid for by eaid
purchasers.. The Court of CUriminel Appeals held in this oase
that the feote esteblished a ssle of bear by the stoward eash
time that a gless of beer wes draws by & member of the elub.
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In ihs case of uttoa v, Stete, 40 5.5, 501

& certain fira kept what was known as “Temperance
Nall”. <Certain parties pald Tifty cenis for tie privilege
of buyin. beer fror the firm at the crdinary retall price.
The [ifty cvenies palé to beccue o meaber of tue slleged olub
wes all to.e aoney over paid into the e~ncern, e¢xcept the
usugl :rlce for bser wien purciased. ouch firm received
1630 dozen bottles of beer in five months, kept the stoek
roplenished with the money srising o2 sales to nmambers,
end 1ts pay wa. the profits. The Cwsirt of Criminal Appeals
of thls .tate helé thet this was cleaxly an evapion of the
local option law.

In ths case of Kruavek v. State, 41 4, W, 613,
the fects ware substantislly as follows: |

ifter the enactment of a looal option law, & olub
was incorporated for social and literary purposss, and to
provide toe oonvenieance of a olubroom., It hed a billfard
table, a domino teble and twelve books, and took a semi-weekly
papsr. The"Blub bought large cuantities of intoxicents, and
exnployed en az-geloon keeper at a monthly salary to sell them
at retall, %o its masbers oaly, froam the bar formerly owned
by him, and the proceods ¢f such sales begans the property
of the elub. The Court of Criuzinal Appeals of this State
held thet the clud was formed for thae purpose of evediag the
looal option laew. :

In the cees of Yelze v, State, 95 S5, W, 5O61

A olub was incorporated for social purposes., The
sanager of such ¢lub devoted his time to the manageasnt
its affairs. 4 membership fes of £1.00 was pald to hia by
each mesber. The members of the olub obtained beer by pure
chasing tickets., The bear wes obtained the day after the
purchase of the tickets. The manager instructed the members
how to oréer bheer by stating that when the membere wented beer,
they would put acney in 8 box and take out a ticket for each
nlckel, and thet could be procured at the clubroom the following
night. Tho ocourt nold thet the ¢lub members, when they paid
thelyr money intc the treesury, parted wit: it to the slub, so
that when it kept out the money it bought beer on ifite own
behelf, aeking the zanager liable for s ssle,
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In the omase of Adsas v, state, 145 5, 4. ©40, tne
gourt of Criminal Apveals of tiis State helé:

wher: a club purchased lituors, bousht with money
in the tressury, a distribution of the ssme to members at the
usual price constituted & sale within the prohibition laws,

In the oase of Willisss v, State, 103 4., W. (24) 380,
the facte were substantially as folLlowst

The defendant was found 1: tie possession of ten
cases of beer, in tize oity of Abilene, Taylor County, Texas.
At the tide defendant wes the manager of what was knQwn as
the "ibilene Athletio Club*, which had approximately 250 members,
a prerequisite to membership being that a written application
had to be ande wihich called for & deposit of five dollars by
the applicent with aaild mansger. Upon belng approved as a
member of the club, the applicant paid & monthly sum of ¢l. dues,
the primary purpose of the £5, mentioned being that it was to
bs used in the purchase of merchsndise, and also thet if e member
withdrew he was entitled to the return of his . deposit, pro-
vided it hed not been oonsumed im the individual hase of
merchandise or in the paymsnt of dues. W%hen the $5. Geposit
had been consumed, it was also understood that the member
should deposit a like sumj also the general propsrty and activi-
tiss of ths club are set outj it is shown that the janager was
permitted to sell ohewing gum, olgade, cigaxgites, sandwiches,
ooffee, milk, and soft driaks and put the prgfits of such
business into the paymant of part of Ris seldry aa manager.
It i8 further set out in the agreed statement of faots in this
gase that soms of the menbers of said athletic dlub had direoted

.appellant to have on hand in said olub beer for their consump-

tion, and .thast the beer upon whilek this prosecution was based
hed been ordered by various members,snd that the defendant had
gone to SCwestwater, and acting as manag:? of said club and agent
for the members of said olub, hed purchased with tle money of
sald msmbers said beer tc bring bdack for the members of the
olub, Xasch member was to pay the manager fifteen gente per
container for said beer when he reoceived uis beer at said olub,
and sajid fifteen cent deposit, 1 any, was deposited in “the
meabers® deposit acoount”, to raplenish same and to be used in
accordance with the direotion of the members of tle club. The
maneger received no profit from the sele of any baer, but fron
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the reygaue, uwke urd prafis rrou the &sle of zerchandise wus
to pay all ezpenses of the oreration uf seid olub, the renting
of the baildliug «nd salsariee of attendants. “he lourt of
Criminsl Appeils held in this case under the fsots that the:
defacdants sosseszed intaxicating livuors for the purpose of
sale in 2 dry eres,

s bave justed at length frox ¢ number of autborie
ties ia oxdar thet you may ece it iz slways o question of fact
sz to vhether parties sre vioclutiag the Texas Liguor Cantrel
sct, The only place the faots cut 2ll bs developed is in the
triasl court,

it may be Irf the feots were Tully developed it
would show that the keepsr of ths olubbouse sotualiy hes in
bis pomsessica apd uader his control all of the beer that hax
been left thore s0 he cas flaea some in the iue box, and if
89 then he woull be violatlng the provisions of the Texas
Liguor CGantrol iot.

Under Seqtisn £ of ~rticle 886 of tha Fensl Cods,
which iz the Texas Lisuor Control aot, it 1s speeifiocally pre-
vided thet the provisiona of .maid set 'ehall bes liberelly con-
strued in order that the law muy ba enforced.

Singe the ~uestion you heve asked ia based on
'pre-nnptinn of what the factes Terlly are we doem it unwise to
g;vt 8 estagorics) reply. =8 ahove stated the only tribunsl

at eax puss upen the raots is the trial court and/er the
Jury, sad¢ unti) th¢ feotan sre fully developed 1t is unwise to
giva g fognntic epcwer g8 to whet u Jury or court would deterw
ne,

Youre very truly
HTIORNEY SENLKAL OF TEXAS
iy W LSl
srdedll ®illiems
sssistant
AW AME '



