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Nionorsble O, Fo Lookhart, Chairsan
Board of Insursnee Commisaisners

Austin, Texas

Dear Sirs
Ret

Opinion Mo, 0-53946

Oa showing of insolvensy of
she Seuthers Unferwriters
should the faets be reported

v ths Attorasy Gsnewml for
it leoking to the appeint-

et of & roselver for the

- The above question u;m this dapartmsnt in
your letter of Auguet 2B, whleh we quotes - ,

sThe Southern Momttm_. m,wg,

Texes, was o resiprossl

ing under Chapter Wghﬁﬂs‘ e, & oy ’b

of 1828 with The Ssu

arn Unie

tars Coxw

porstion, Fouston, as its AtSorney«ia«Pagy
Trom 1934

_ uatil Ju}
1954 the nmgets of

g0, 1958, On 80,
Beuth 'n- Tay o

;c’rc eom!cmtte t::‘ :n;lm _ ﬁ camlmg
oppeny, Nouston, & #t ssaualty ¢ .

{n conslderation’ of the essumption of all 5:
the 1isbilitien of Ths Ssuthara Underwriters.
A oopy of the reinsurance sontract is ate

tached,

"United Zmploysrs Camualty _emma.
Bouston wes plsced in recsiverzhip on Nayeh
18, 1941 a2d 4# now in proesss of liquida-
tion. A ouaber of the clalms vutstanding

azainst The Southern Undsrwriters were not

¢isckarced by United Emp

r8 Capunlity Comse

py and, dus to receivership sf the latter
1 811 probabllity ecen anever be pald in full,

655 L.
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Nonorable O. Fe Lockhart, Page B

*I mamzne that The Sounthern Undarwriters,
under the above faots, is obligated to its
~ereéitors whose clai=ms have not bean fully vpald,
snd that on showing of insolveney of The Southern
Underwriters, the ficts should bve repertsd to
you for sclt looking to the erpoliatment of &
re¢eiver for the srchanze, Flisese confirm or

eorraedtl ngs a#® to this,”

Tae scatrect of reinsursnoe bitﬂuca-aouthozn Upder~
:Iitc:c anéd United Tzployers contains she following provie
onss .

witxt in eonslderative of the covenants
and sireeusnts hersinafimr to be kept and per-
rermed, the Urnived Zmplovers heredy arsumen
und reinsures all of the pélicles &f insur-
anos issued or in the prosess of issuing by
ibe Southsra Underwriters, inslwding easeh and
svery iind of polley of insuranae and outstande
ing or wiethe? in the process of deing issusd
by The Southeru Usderwritera imcluding any
and all plans cf insurasce waich aay have
aeratofors bosn written 2x wiilol s now belug
writtes or 123 the process of being written by
Tae Bouthsran Undwrwritsrs, and assumes sll
satstasdlag meicsuraace ovatrecta bervtofore
aat»red intc by and betwoen The Southarn
Underwritars acting by end through its Ageat
and Attorney=in-Y¥sot, Sputhern Undarwriters
Corzoration, and &ny and all velid obliga-
ticae, deots or curtent llebilities both of
Tra Soutihera Vadsswritors or Southers Undere
writers Cor.oration, :

"ttii

"¢ « o 5 il belaz contazmplated that on and
froz the effsctive date of thie contruet Ualted
Baployars shall be fully subrogated to sil
rights, renedies, clains end ocauses ol aetiow
of Zouvnuarzs Uhderwriters under the polioclies of
ingurante reingured herein, acd sny pluer rigala
or claims whiech The Soutisra Underwriters or
the Southern Undarwriters Corperatlon oay have
or ve enkitled to sow or hersafter, '



Honorable O, P, Loekhart, Page 8

"The Southern Underwriters and Boutheran
Underwriters Corporation :gr-. to trenafer,
assign snd convey to United Imployers Casmslty
Cocpany as of the effective date of this
sgreemeant, all ef ito assets cof overy kiné
and chernoter, whather real, personsl or nixed,
enl whabber a&nittcﬁ or noueedritted, isciud-
ing all files, books, records, furniture, fix-
tures, office supplies, sutomsbiles, loans,
essh, notes, bonds, mortgages, rel estate
apd any and all ether property whatsoever
whether ehunesated hersin or aot, whiech 1{ vow
owns or wiich 1t aay have say right or intere
o8t in now or ia the future,

e o 0 o

*the 8Southern Underwriters and Bouthern
Underxriters Corporation also trsuffer and
assign all ageney esesunts ressiveable or
agents debit balanoss or ether claims ezsiost
ARy azents or other persons whatscever whioh
they may have at ths effective date of this
contraot, or whieh may arise hereafter give
ing say rights or title or intereat %o The
Southera Underwriters or Southern Underwriters
Corporation, ' 3

"ll.

e ¢ o 5 it belag the purposs to dlssolve
The Southern Underwriters sod Southern Undere
writers Corporatiom, and United Bwpl
Casualty Coapany abserbes ths same, 4t belng
understood, however, thut United luglaytxn :
sbtall be subrogated to any and all defenses,
counterclains, ozunas of sotiocn and any other
defotiges or righta t¢ which eithsr The Bouthern
Undersriters or Zouthera Underwriters lorpore-
tior may be sntitled,”

The alove sontraet provisions clesrly indlocate an
intention to sell the Southern Underwriters o United Bae
ployers, "look, stotk snd barrel”, end under such cirounm-
etances it vbuia esem that the receiver slready appsinted
for Ucited Employers would have the right to safores, for
the bensfit of oreditors, any elaim or right whieh delonged
to Southern Underwriters.



Hoaorabls O, P, Lotkhart, Pags 4

But in osse of iasclvensy of Southern Uanderwriters
et the and of any ealender year, that reoiprocel sxohenge
hag & right to levy en assessment on its menmbers for the
payment of its debts. (Article 8208, Sec, 15, R. C. 8.,
1988) TYour letter indiscates thet suck a continzsnoy has
happened, This right of Southern Underwriters to levy an
aspassnent on {ts members 414 not pase to United Xxployers,
bscause United Xaployors itself contracted to pay off and
€ischarges aush debtas, And tho redeiver for United -
ployers could acquire no right whieh the corporation itself
did not possess, (8ee Texas Jurisprudence, Vol, 38, y.

180) Yurthermcre, it is eppareat thet Scuthern Underwriters
hes o causre of aotion against United Zmployers for its
failure to perfor~ itm vcontrscet to diséhargs the ctliga-
tions of Southern Underwriters, This ie a cause of sction
and elaizm which could sot pass dy the contract, bhut arises
out of 1t, and should %e enforeed sgainst the rseeiver of
United Wxployers,

We are thersfore of the spinion that the facts
showing insolveney of the Soutdern Underwriters should be
reported to this dapartment for sult looking to the appointe
want of a recaliver for such exchange,

Yours very truly
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