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Dear 88r3  Opinton Noe 0e3957
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R8s Are prodate matters “cases”

: - withia the mearing of that term
-ag uaed in Eouse Hill 1080
-1%!: m;rmo tnlntﬁg.uh-
ment of a cpunty law m
“in m«b cmntﬂ _

Tm lettar of soptn'nr s, 1.9&1 ukina oud

ophuon on the above question, hgt been recniwd. We guote

rcur httor:

. thc Lnt uui.ﬁu of !.n ms-
mm m tu& m |approv
Mly 1, r;.{ to the oa@abuah-
m:rucmtr aw muunmumw, .
!m G -

: "The Bmiu m.u stated meuaan ‘the
#arxo teras as Artiecle 17024 of the Ravised
Civil Statutas, that the smsunt to be colleot-

e in every onse Civil or Criminal ex0apt funds

for dcn‘:z ent taxes hepenfter filed in svery
or mctmt Gmﬁ, £ivil or Crime-

"'l‘hc quution buforn us ot ths tiwe is
whether or not prodats mtters are considered
in this catazolye o ¢ o"

The portion of House mu Ko, maa whichh raises
question is e# reumt :

"Zoae 24 Tor m purpese of establishing
County xaw Librarics? after the antry of swh



Hosorable Ce 7o !udo. Fege 2

order. thnru aball be taxed, eocllected
n e OLhe? ¢os%s the sum ‘ot One Do r (QJ.}
saoh ease, oivil or eriminnl, except suits
for delinqueat taxes; heresfter filed in avery
. Opuaty or n:umw Court gy ravided Lowever, that
| ‘21?‘331;“ w 1 ma“&?-"mu“ ter"
. uu o
eolleated by the OClerki of the respestive
Courts in said counties apnd paid dy nu Clerk
%0 the County Tresasurer to be kept by said
,mumwm- ud;numw be kanown as
:u{ ' Suoh fund
ftor stared y::l:g:uﬂ:rwtit:
PHM Wt v 1brsry
uvmmt apd accessible plaee; eid seld
ummm m.uotﬂu wpou.

mia!.ag whsthor sush sum- - o one . mm
(Olml mll bo taxed as sthey éoste {n ghmu matters,
tirat dateymine what n nmi 'br ‘word "mc"

u uwl tn thu mtnw. R .

ﬁn dnﬁnium zt'nn by the. sam: t.o thu wurﬁ
' Jmu’ are many and confliotingy  The Suprenas Court of
Toxas Ins defined it ss "a question oontested Vefors a
court of fustioe; an aotion ux suit 18 lawior aquitr'
-Temles, 48 Tex, 418; 433 .6luven v Whasler, 58 Tex,

;28 Yot 1n the httor case oited the Suprens Caurt
eave the word & different meszing in holdlag & Judge dis-

gualified to try a case in whiech Rhe had mersiy s ud
-ou of tlzo M lens before w sulit vas l.cc.

Gne of ‘the -definitions Tavored is "» stete ot s
rmta vﬂoh furnishes oroasion ror the exercvise of the
jurisdfetion of a court of justice,” (1 Corpus Juris 933)
This definition of "case™ seens to have been followed b
the United States Cireult Court for the District of Califore
ais i the case of Connty of San Mateo v, Southersn Facifis
Rye coi, 135 Fods 165. 147, frox which we quotet

"Br the federsl emuau:m. tha jmu-
em vower of the United States extanda to
oll ceses 1n law and equity arising under %¢,
asd under the laws of the United States, and
treaties m m-r tho!.r authority,. i& aot

-
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of 1875, in fte first seation, lnvests the
sircuit eourts of the United States with
original cognizance, conourrent with the courts
of the several states, ‘of all suits of a
oiril mtm &t common law oy in equily, thus
arisii whcn tho metter in dispute exveeds,
axslus: w o eosts, the sum or value of t.tn
hundred doliars.' ‘Tt sesond seetion d«luu
that sy sult of that eharastar thus
brousht in a mtate sours, may bds remsved by
c.tthw m‘ly into the. eina.i sourt of- the
3o, The termmn wmed in the A9t =
! -t,atloivumtm‘-—nn lésg couprehen~
the twrm 'exsss’ im the eauumm.
m htuz may embrace. procecdings not asually
or striotly tarmsd suita, anﬂ yrenmtau of
& erininal mtura. v v " -

The Courts of Civil Appeals aad. i Suprome Gourty
of Texas appear to have eonsidered probate matters to be
"oivil gases", inaszush a8 they have repistadly tekea

dlotion on appanls of probate matters frem ths district t,
whereas, undar the Constituticn their jurisdietion cx&uﬁa
°$6w civil a&,au. eonutltutien, krticl& ’7. Swtions 3

& . .

: And the Legislature of 'ronu nm :u.aa to J:nva
ascpsideraed probata matters as “eivil vases™. ¥Witnesa the
langueage used in mmla 1821, RMscd cm.z. Statules of 1925:

‘"The judgnents of the Courts of N.m
Appsals aball hs conelusive on the law. and
faots, nor siall a writ of error bs allowsd
thsre%o from ths Junrems cmt u thq feuw
ing cames, to wit: :

_ "(1) Aay nivu case appeuled rrm the
county court or from a district court, mn,
ander the Constitution, a sounty wuri
tave hed eriginal or appellate . 'etiun
to try it, exvept in p batonutuﬁ e« v "
{mderil ours

Alpo, the langwazge used in Article 3702, relating
to appeals of probate matters to tze 4imstrios court:

*Suek casas shall bde tried da__ aovo in
the distriot court, acd shall de governed

u
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by the sams rules of preooedure se other civil
oeses in said oocurt.* (Underiining curs

When such a meaning is aseribed to the word
*oaso” as used in House Bill No. 1080, probate proceed=-
ings, whether ccnteated or not, fall withia its terms,
And we ballieve such a eanstmtian is within the apmrent
intent of the lsglslaturse in enseting it.

You are tharefore respectfully sdvised that it
is our opinion that probate nattera are smong the cases
in whieh House RBill JNo. 1080 directs that the sum of One ;
pollar {§1.00) shall be taxed as costs for the purpose of. i
establishing and malntaining & County law I.ihrary agsun~ ;
ing, of ocourse, that the Commiasionsrst COurt has ﬁrst :
| entarod its order for that pmou]. o .

Yma vory truly

Pao-\mmm Wammm

LS T ASSISTART
Assistant
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