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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
GERALD C, MANN
AYTOaNEY GENERAL
RBon:redles Jehn D. Resd, Commissionsy
Buresw of Ladber ltnttoiton
Austian; Toxas
Desr 2ir:

Ia your lester of'8 :
0 Bonoredle Gereld C. Maan) AS nersal, you requeas

Artisles e Aing Artiole 1578a, V. A.
P 0.y w2 snsnted, ie ¥ S, p. 391, Ch. 180,
eonts - - - hw wieh the -nplor-
aent and hourl 29 : Bt ¢ nhtl- labor in Texss are
regulated. l!% ‘ AS \Pensl Code eXpressly pro-

- A labor - faotory, mill,
ger derviee, of a ohild ander 15

expréns)y prihibhi: -1éyunnt. for certein work - aine,

qu place whare explosives are used, of a c¢hild under
17 g nd o8 & heavy penslty for violation of
sald s 1576 1imits and regulates tho working
hours apder the uge of 15 whe §3 not engaged in

ple 1578a, as enended, ia the lz5t Article in
Chapter & of Title 18, Revised Penal Code of 1925, and resdés
as follows:

"provided tias nothing in this Aot (taia chap-
ter) shall be construed as prohibditing tue anpxoynnnt
by seny person of nurses, maids, yarc-serveats
others for private homes und families, roanr&ioaa ot
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their ages, nor applying to those enjaged in egricul-
tursl pureuitsr. Rothing in thia Aot {thia chapter)
shall apply to the employment of ohlldren for furn
lador, orf to hogrl whiok children may work on farms,
R Beibi Ll SUV L.l YR TR A A 8
Btrieq 98 afrsotine fhe exployment of ohj h
GrRS, randdes, gairies, or other agriculturg
stcek~reising pur s, geg_%gg%;_;gxsggggff be ‘§;1t§
undey this Aot (this shapter) whers the oh) snploye
lzhzcmllttod t0 work under the provisions of this Aot
(this chapter). (Underseoring ours)

It 45 thus oade appareat that the Legislature has
soeR £it tO regulate oaly the employment and working hours of
ehildrea of eortalin ages who are engaged in the enumerated types
of labor or in the d.ul:nntoc plases; and exoepts from the
operation of thls ~Ciild Laber Law" of Texas, ohildren employed
by or on “dairies.”

A proper &sfinltion of the tera “dairy™ and a further
searel for the underlying purpose of she :bove pevasl statutes
are ness t0 determine whether the Legislature in using
the tera * 168" whon and ss it 414 meant to restriot its
Rsaning to exslude therefrox those 80-90ulled dairies waioch
only prossss and deliver milk and allk produocts.

In Werds and Farsses, Permmnent Zdition, Yol, 11, ».
8, the following definition is founds

*A 'duiry‘ is an esteblishnent ror the sale
or dissribution of milk or milk products.” 3Itate
A £ ”WOIH,”? ‘. ?f—'- ?75' m‘

"Where oontragt for saployment of twelvae yeur
0l& Doy at Salry wam not 1llegal under Child Lador
Law, Yernon's Ann. ?. 0. 1925, Art. 1573, uot of
.Ipiqytr i{a violsting provisions of Article 1576 by
rtquiring doy to work woen hours of 10 p. m. ant
5 a. n. held pot 50 bar recovery of conpensaticn for
his dsath undor ¥orimen's Conpensation Law, Vernon's
Amn. Oive 8%, aArss, 8306-83G9, eapesially sinee
'dairy’ is defined as departasnt of farming eonosrned
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with produotion of milk, butter, snd oheese, and
proviaions 8 %0 hours of work do not apply to
smploynant of ebildren ror farm labor. Asscaisted
Indemnity Corporstion v. Wilsoa, Tex., 2l =, %,
(2¢) 2, N72."

In 17 Corpus Juris, p. 696, the term "dairy” is
dosexided as: “Any ferm, farxhouse, ocowahed, milk store,
allik shop, or other place from which milk is supplied, or
in whieh milk 1s Xkept for purpcses of sale, The tarn
*dairyman® inoludes oow keeper, purveyor c¢f milk, or keeper
of a Galry.”

The above sitaticns eertalnly 4o not show a pop-
uler or logal distinction ever having boen mede soncerning
aa establishment produesing and éelivering its allk, ete,,
ané ons Limiting ite sstivisies %0 the processing and de-~
livery of milk, ete. Assuming ror the moment thet the wopd
"dalry® has two siguirfications, the gulding rule in the con-
struetion of amdiguous terms used in statutes would regquire
::yins the word that meaning whioh is generally gilven te it

She community. But if this esnstruastion would ocontrsvens
the intension of the legislature, effest mist de given to the
inteation. Sutharland on Etatutory Construetion, | 249, 249.

Turtheraore, the Legislature has xede no sttempt
%0 qualify or limit the meaning of "dairies™ as used in
Article 15280. unlesa tis general words, “or other agrioul~
tural * * * pursuits” whlch follow can bs said $¢ Qualiry
said term 30 maen only shoae dairies sudstantially coaneocted
wisth the business of produeing thelr own zilk from their owm
ocws in theliyr own eow sheds. Ve submit that such an inter-
pretation would be & strained and improbable one in the light
of the abdove definitions ené in view of Hebstar's New Inter-~
nationsl Cletinnary which defines "dairy”™ amcosg other things:

*The place, Toom, or house where nllk is kept
and sonverted into hutter and oheese; the d 4O

o SIS o

¥e are of the opinion trat & dalry may ve a dalry within the
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meaning ef Article 1%78n lrrespective of “he owneralip of
the osowa on which it depsuda Zor 1te exiatonoen,

Jegulation of the employment of obiidren in ;urely
"proceasiag”’ dulry rpleats as distinguished rrex “"produosion”
dairy plants must bv round, I .my, xithin other seations
of the (hild lLaber Laws} specifically, artiole 1573, as amended,
which regulatess tle smployzsat of ahf&dr-n ia "factory, =111
or work saep.”

In Feople v, R, ¥, ltavens Co., 183 H, Y. &, M9, 178

Ps Piv., 308, whoere 8 Hew York lebor lew provided thet no ex-
rioyer shall operute ¢ faotory on Sundey, unles:s he sisll
goat & schedule of the spployecs required aso te vwork, ste.

T ¢ Defsukent qu
W required employees o work ia the
gn AuUriging depertneast oz Sunday without posting the sabeduls.
t wap held thet o "fedtory™ is & structurs whers something
is made or monufactured, and s pestesurizing snd Lottling milk
ie pot “"menufsoturing,” the derenéent’s tluce of bLusiness was
A0t & "faorers™ within Scetion Ba of s»ié sot, Additionsl
canes defining “workehop™ and "mill™ oould be enunerated whioh
weuléd acoord with she above result,

Furthsrmore, the sxerption of "she employsant of
childrea oa farms, raanboog duiries, Or other sgricul tursl
oy ltﬂ!k«tlillif yursuits,” now gsomteined i Artiole 18%8a,
wus Lifted bod ag from irticle 18Y8, &g it stoad before the
amandmont of 1089, Iz our opiaioa this further indicctes
that the lLagisloture by 1%z fallure to Dlece and include
exiszing large dairy wstadlishncnts within <be purview of
srtigle 1878 intended uo similer regulation s to thae.

In asmoointed Indernity Corporstien v. kilsos, &1
8.% (24) 314, a came deoided $n 1950, under the terxs of
Artiele 1898, barfore axended, whieh egatained the identigel
"dairy” elsume now found ia Article 1378s, ths Court of
Civil ippeals held thst the employer, (Metzger Broe, Dulry
of Dulles), of & 1% yeer old hoy killed w:ile delivering
nilk was operating o “dalizry* within the terrs eof Child Lador
lLaw end th;tezgnh agpleyuoat was in violetian of urticle
15378, © o nder the foel sitiction of thAt CsMe
etsg r'g;'tncru‘ ﬁarg wus shown to Nave beelh almost eatirely
a prooessing sstebtlishnent, Ye quote from the npinien
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in that omsel

“The naans of sonverting milk from {ts
oviginal state as obtainsd fyrcm the oow into
tter, shesass, sottage shesss, dutterailk
4nd the separation of the oream from the nilk.
are %0 be presubed %0 havs deen in the wind of
the lay power, and reckosed with in passing
the Ohild la lLaw, being chspler L, comprising
articless 1373-1378s, inclusive, Rev. Crim. Htatutes
1923, and likewise, the Ohlrlﬂgtt of maohinsry
used to aseomplish the changing of tha foram of
milk iato by-produets, and the ozarsoter and use
of mashinery emd equipasat as employed by Metager
Bros. for the purpose of converting wuilk inte such
by=produots, sepereting orean frox the nilk, aterili-
sation of bottles, steurizasion of milk, bot-
tling of milk ror the genoral trade, asm part of the
equipasnt of a dairy, and that cne sc engsged in
the changing of the form of milk wes considered to
be engaged in the dairy bdusiress, and wes not re-
garded as b in the "faotory Business,™ as that
tern 12 sommo understood, nansly, “a bullding
or solleetion of dulldings with its squipment or
plant approprists to the sanufsoture of goode; the
place where workmsn are eujyloyed in rabdricating goods,
wares and utensils.”™ 7Vebster's YNew International
Dioticnury. This is in sosord with the well-recog-
aixed Pule that, "The lgglslature 1a presumed to
agt with & full knowledge of all faots upon whiokh the
legisletion is passed, or to whioh it can be appiled.”
Erskine v, Nelsem Counsy, . ¥.D. 66, 58 K. ¢, 38, 27
Le K. A, 696; Chesepeake & 7. Tel. Co. v. Zanning,
1“ . '8- 238. 22 ﬁ. 03. 881. “ ) E‘iﬂo 11“4

"We thererore hold that within the meaning of
the teram 'dairies,' as uned in saild Artisle 1573,
Hetager Bros. was, =t the time said Xrnest Wilson
redeived his injuries, engauged in the dairy business,
and shst sald =insr was employed to xork at a deiry.”

This 1s drcsd language, asd in our opinjon, indieates
that the scurt's holding would have Been the same, even if
Metzger Brothars' business hed beed oonfined sxolusively to
the proseasing and sale of milk progutsd by others.
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Additional suthioritie? are inserted hareunder in
-uzpm of owr conclusion that the Legislature did not
intend to resiriot the neaning orf the word "dairies™ as
used in Artiele 1578a. Waterman Lumber Co, v. Beatty, 110
Tox. 225; Bridgeports Briok & Tile Co. v. Zrwin, 241 S. N.
u" 16. a. e. L'. L‘m. l ’60

It i therefore the opinion of thls departaent
thrt the Serm "dairiea™ as used in Artiole 1578s, Pensl Code,
ineludes thoee deiries whioch oanly procesa andé dohv-r silk
and allk produets.

Tours very truly
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