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Honorable James E. Kilday, Director
Motor Transportation Division
Ruilroad Commission of Texas
hustin, Texas

Dear 8ir:

Opinion No, 0-3994

Re: Does the Reilroad Commission
have authority to put a oeil-
ing on freight rates to be
charged by ocontraot carriexrs”

We have your letter of September 17, 1941, to-
go{ger with the enclosed memorandum which memorandurm is as
ollows: ,

*The Cormmission's attention is called to
the faot that the Attorney General, 1932, ren-
dered an opiniocn-- and the Kate Divigion has
been rollowing and is following that opinion«-
to the effeot that contract cerriers may charge
as high rates as they want to ocharge and that
the only authorit% of this Oommission, aocting
through its Rate Uivision, is to fix a figure
below which they can not go in meking charges.

"I have some doubt in my mind as to whether
or not this opinion is correoct; and, whether or
not it be oorrect or insorrect, I should say
that it is agasinst the publio interest.

"It 18 true that we very seldom have & com-~
pleint sbout a contraot carrier going too high
with his rates. On the contrary, suoh complaintsa
a3 we receive ahout them are made by ocommon car-
rier truck and rail lines end are slways to the
effeot that they ere not charging enough.

"what I am trying to say in this memorandum
is that the Attorney General and our Hate Divi-
sion &re in accord on the proposition that a
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contract carrier oan go as high as he wants to .
in making chargos end thst the only authority

of this Commission ie to0 mdte sure that they
stay hich and that this Commission has no au-
thority to put a celling on their rates,

"The foregoing is indiocated dy the attach-
ed letter from ¥r, VolNames, dated September 4,
1941, addressed to ¥r, ¢, H, Gold, Traffic Jan-
ager of the Atlas Towder Company of Wilmington,
Delawars. :

*1 believe that the Attornsy General should
be requested to rosexamine hias predecessorts opine
ion with a view of trying to do something for
the people in this mattor of rates.” .

~ Under these faots jou have iuhmittid to us the
following question!

Does the Railroad Commission have authority
t0 put a ceiling on freight rates to de charged

by oontraoct carriers? : ’

. Section 6-aa of Article 911h, Revised Civil Etate
utes, providea: ' : _

*The Commission is heredby vested with power
and suthority and 4t is heredy made its duty to
presaribe rules and resulatione covering the .
operation of contract oarricrs in oompetition
with common carriers over the highways of this
State and the Commisaion ehall presoribe mini-~
mum rates, fares and charges to be ocolleoted by
such contract oarriera whioh shaell not be leas
than the rates presoribed for common carriers
for substantially the same service.” ‘

Under the above guoted provision of the Yotor
Carriers Aot it can be readily seen that it is made manda-
tory upon thes Commission to set the minimum rates of oone
tract carriers operating upon the bighways of Texas, whioh
‘rates shall not be leas then the rats presoridbed fox com=
mon oarriers for substantially the same service., {Ts & P,
.Rye C0¢ v Railroad Oommission, 138 8, ¥, (24a) 927) Under
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the provisions of this statute standing slone the Commis~
sion would have no authority to place a ceiling on rates
to be ocharged by oontract carriers vut is oonfined to the
powsr therein given to regulate the nininnu rates to be
charged by such carrier.

Upon a further examination of the Aot in its ene
tirety we find that Seotion 4-a of Artiocle S1lbd, Roviuot
Civil Statutes, provides ss follows)

*The Commission ig heredby vested with power
and authority and it is heredby made its duty teo
aupervise apnd reculate the tranaportation of
property for componsation or hire by motor vew

~hicle on any pudblie highwey in this State, to

fix, presoribe or approve the maximum or minie
mum or maximum and minimum rates, fares and L
oharges of each.motor carrier in eccordanos with
the specifio provisions herein contained, to
presoxribe all rules and regulations necessary
for the government of motor carriers, to pre-
soribe rules and resulations for the safety of
operations of sach of such motor carriers, to -
require the flling of such monthly, annual and
other reports and other data of motor carriers .
a8 the Cozmission may deem necessary, to pre~
soribe the soledulos and services of motor sar- ..
riers, operating as oomnon carrisrs, and to
gsupervise and regulste motor carriers.in all -
natters affeoting the relationship beuwsen such
o&rriers and the shipping publio whether here-

. in specifiocally mentioned or not.” (Underacor=

' ing ours)

' We furthor find that in Seotion 1-g of Artiole .
911b the term motor ocarrier 4is defined as rollpwla

*“The term ‘motor ocarriocr' means any per-
son, firm, corporation, company, co-partnership,
association or joint stodk assoolation, and theisr .
lessees, reoslvers or trustees appointed by any
Court whuatsoever, owning, controlling, menaging,
operating or causing to de operated any motor
propelled vehicle used im transporting property
for compensation or hire over any pudblio highway
in this State, where in the oourse of suoh trana-
portation a highway detween two or more incorpor- -
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ated olities, ‘towns or villages is traverssdj pro=
vided that the term ‘'motor carrier' as used in
this Aot shall not incliude, and this Lot shall

not arply to motor vehioles oparated exclusively
within the inocorporated limits of cities or towns."

Ve further finad thai thi tsrm contraot carrier
a8 used in the Aot is defined in Seotion l-h as: rolloulz

"The term 'oontract oarrier' means any
motor carrier as hereinubove dofined transporte
ing property for compensation or hire over any
highway in this State other than .s a oommon
oarrier,” :

. It will be noted that in ueotion 4~a of Articlo

, Dllb, above set forsh, it is provided, among other things,

- that " the Oomm;asion is hereby vested with poser and au» -
~ thority and it 18 heredby magde its duty to supervise and
.regulate the transportation of property for compensation
or hire by motor vehiole on eny public hishway in this

. State, Lo fix, presoribe or spprove the maxirum or minie-
©oaum or maximum anda minimun rates, fares and gharges of each
motor ourricyr 1ln aoooraunos with tho speelifld provielons
Rereln contasned,” 1t will be observed that in this pro-
vielon of the statute the term "motor carrier" is used and
.not "qornmon carriar™ or "econtraat oarrier.” Looking to the
_definition of motor carrier as hereinabove set forth we
‘£4ind that a motor ocarrier means any prerson, f£irm, cOrporae

- tion, compeny, co-partnership, essoclation or joint stook
apsocletion, and thelr lessees, recolvers or truntees ap~-
pointed by eny Court whatsoever, owning, controlling, man=
aging, operating or causing to be operuted any motor ;Nroe
pelled vehicles used in transporting property for oompensaw
tion or hire over eny publio highway in this State., This
definition, in our opinion, includes both common carrier

and contract ocarrier. In Seotion l=h of .irtiole 911b, ebove
set forth, the term contract carriex 4o defined as any motor
carrier as hereinabove defined transporting property for

- gompensgation or hire over any highway in this State other

. than as a ocommon ocarrier. Bearing this definition in mind
it is our opinion that Section 4-a, above set forth, applies
‘both to common oarriers and contraot carriers alike and thab
construing same in conneotion with Section 6-aa of Article
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911b, above set forth, that Seotion 6-aa places a manda-
tory obligation on the Railroad Commissjion to presoribe
the minimum rate of oontraot ocarrlers dut does not proe- '
hibit by its terms the Commission from putting a oeiling
on maximum rates to be cherged by contraot carriers, There-
fore, under the genersl powers given to the Uommimsion and
made its duty under Seotion 4-a, above set forth, the Come
rission would have ths power, should it elsot to exoroise
game, to regulate contract carriers to the extent of putting
a eellins on the rates to be charged by them., It 4is our
opinion that Seotions 2, 3 and 4 of Article 91llb apply to
both oontraot ocarriers and ocommon oarriers alike except ia
:goaotgroviaiona expreasly therein restricted %o one or

e other,

'In the case of Texas Paoifio Railway compan{ ot
a1 v, Railroad Comnission, et al, (Ci¥. 4pp. Austis, $40)
138 8, W. (24) 927, the following ls sald:

*The 1931 AGt was obviously intended to
eover and resulate evory oharaoter of motor
oarriage of freight for hire over the highways.
1t denominntes one olass of oarrier as ‘'oormon
carriers' though it nowhere undertekes to de-
fine that term; and the other class as 'con-
tract ocarriers' which it defines as eny such
motor oarrier other than & common carrier. The
definition of the terrn 'motor carricr' in sub-
diviolon &, GCeotion I of the Act, 18 olearly
oomprelienslve enoush to inolude within that

erm any and evexr asgs or type of carrier for
re over ways o 8 State,” nd o=
sooring ours

_ Further quotins'rrom sald opinion cn page 930
we £ind the following: '

* ., « o And where authorized ocontract care
riers operate in oompetition with comnmon oar-
rieras the Commission must presoride minimum rates,
fares and cherges for such services whioh must
not be lower then thobe prescrided for common
carriers for subatantielly the saxe asrvice. Bee
Seo. 6~aa." (Underscoring ours)
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Further quoting from page 930 of the opinioa in
this case we find:

“Segtion 4 of the Act also mekes it the duty
of the Oarmission in the regulation of author=-
ized transportation for hire over the highways,
among othex things, 'to fix, presoribe or approve
the maximum or minimum or meximum and minimunm
rates, fares and oharges of each motor ocarriert
in acoordance with the other provisions of the
Aot."{Undersocring ours)

It 48 our opinion that this law was deslgned to
gorrelate all of the State's transportation agencles, It
is mede the duty of the Commission to oarefully preserve
and foster transportation in all of its forms in the intere
eat of the publiec and the contract carrier is entitled to
the same proteotion under the law and under the rules and
regulations of the Commission as & common carrier, This
construction is borna out dy the deoclaration of polioy
contained in the Aot heing ESeotion 22-b thereof whioch is
a8 follows; |

"Deolaration of Tolicy. The business of
operating as a motor carrier of property for
hire along thes highways of this State 18 do-
clared to be a business sffeoted with the pub-
1i¢ interest. 7The rapld inoreass of motor care
rier traffio, and the feot that under existing
law many motor trucks are not effectively reg-
ulated, have inoreased tke dangers and hazards on
public highways and meke it imperative that more
stringent regulation should be employed, to the
end that the highways may be rendcred safer for
the use of the general pudblic; that the wear of
such highways may be reduvced; that disorimination
in rates ocharged may be eliminated; that conges-
tion of traffio on the higihvays may be minimized}
that tho use of the highways for tho transportae
tion of property for hire may be restricted to
the extent required by the neoessity of the gen-

. eral publio, and that the varioua trangportation
agencies of the State may be adjunted and oor-
related so that pudlio highways may sexve the
best fnterest of the general publio."
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The right of the State to regulate common carriers
and ocontract carriers is suatained in the case of Stepheneon
v, Binford, 53 Fed. (24} 509, wherein the constisutionality
of the Aot now under discussion was in question. It 4s said

A an Al oo

Al SLLE CEBE}

“Of all the problems pressing upon ths state,
none present more ocomprehensive, wore far-reaching,
more troublesome espeots than do those erising from
the effoot upon the e¢stablished oommon ocarrier transe=
portation services by rail and road, of the rapié-
1y incraassing use of the highways for the carriage
of freight for hire by persona gsssuming the real or
pretended status of private contraot carriers, and
agserting their business to be unregulable, These
problems have been attaoked in most, if not all,
of the states by stetutes whioh, aiffering in un-
substantial particulars, have been influenced by
and have presented the same genersl theory, given
full and definite expression by the Eupreme Court
of California in Froot v. Rallroad Cormission of
State of Californis, 197 Cal, B30, 240 F., £6, that,

sinoe atotes may exalude cerriers for hire whether
oOrmon Or oontraot altORethor rrom the Dpublia roads
{t nay affix oonditions u their use of them,"
{Undersaoring ours)

Again quoting from the same opinion on pags S5i¢ we
£ind the followingt o

*Standing out in deoiasions, text-books,
and law articles is the universally aodepted
dootrine that ths use of publio roads for the
oonduoct of dusiness thereon, whether by ocon-
mon or by privafe carriersa, is an extraordinary
use, and as. such ia enjoyed, not as a right,
but as a privilege. . ."

The ahove daess reasched the Supreme Caurt of She
United Btates and was there affirmed, 287 U, &, 8513 77 L.
R4, 288}] B3 3., Ct, 18l1; 87 a. L. R, 721 .

We are not unmindful of the faot that in the ope-
inion by the Supreme Court of the United States in dis-
eussing Seotion S-sa of Artiole 911b the following is qaiil
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*The authority is limited to the fixing of
minimum rates, %“he goantraot carrier may not
charge less than the ratos so fixed, dut is lefs
free to charge as muoh nort a8 he seoes fit and
oan obtain.”

But in making this statement the Suprerne Court hed in mind
only feation S~a&r of saild ariiole and was discussing seme
8 to the congtitutionality elone and not conatruing the
whole Aat as we are lere doing. “herefore, ia our opinion,
the above quotation frox the opinjon of the Dupreme Court
s porely dicta and were the matter presentod to it from
the angle here under discussion such would not bhe the holde
ing of said court,

Qur attention hus been called to a prior opianion
of this department in a letter to the llonoradle C, V. Terrell
of date February 23, 1932, wherein the following is said; -

“It will be observed that in the case of
contract oarriers, the Cormission is smpowered
to fix minizum rates only."

This sane droad staterent 1is made in another opine
fon by this department to Ilonorable ¥, ¥V, Torrell of date
February 4, 1932. 4gain in Opinion no. 0«34E5, referred to
ia your lotter. the followinszis said:

*Your first question was the sibjoot of two
opinions of the Attorney General addrossed to
llonorable G, Y. Terrell, Chairman of the lialle
roed Conmission of Toxes, dataed Fadbruary 4, 1938,
snd Tebruary 15, 1932, snd with whioh opinions
we subdbstantislly 4gTe0s + ¢ +°

‘In all of these opinicns the queation under ocone
tideration wos the dasis to be uzed in fixing minimum rates
of ocontract oarriers under the provisions of Section €-aa of
Article 911b and not whethey or n-t the Cemmission had the
pover to Plaoces a velling on ratea sharced by contracd ocarrlers,
Insofar as these opiniona,or eny statement therein, hold that
the Cormission does not hava the power to plece a ceiling on
rates charged by contraot carriers we expressly overrule sane.

From a oonsidereation of all ef the provisions of
_tho Motor Carriers Aot, construing its declaration of poliey
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as contained in Seotion 22-b, above quoted, in connsction
with Seotion 8-aa with reference to contraeot carrlers spe-
0ifiocally and Section 4-a dealing with motor ocsrriers gen-
erally, we have coms to the conoclusion and you are there-
fore advised that the Railroad Commission of Texas does have
the power, should it desire to 80 exoroise the same, to put
a seiling on rates oharged by contraot oarriers operating
on the highways of this State.

Trusting that this fully answers your question,
we are .

Yours very truly

m wf\:\nmmr GENERAL OF TEXAS
FIRST ASSISTARN é
ATTORNEY GENERAL 7 las F. Ber

Assistant
DEB1IM ’
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