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Honoreble H. L. Mills, Chairman
Teacher Retirement Board

1600 Washington Avenue

Housten, Texas

Dear S1im Opinion No. 0-3996
Res {1) Whether meaber of Legis-
- ture may serve as Exssutive
Secretary for Teacher Retire-
S ment Syatem;

(2) whether husbend of first

oousin of member of Teasher

Retirement Boaxrd may be ap-

pointed Executive Seoretary.

We have received your letter of recent date which ve
quote in part as followas

"First, would & member of the House of Repre-
sentatives or a msmber of the Senate at thes present
tine be eligible to serve as Exscutive Secretary for
the Teacher Rotirement System, provided said member
of the House or fSenate might receive a majority vote
‘of the 3tate Boayd of Trustees electing such persen

to said office? The second gqueation an wvhich I need
advise 13 would it, in your opinion, be legsl for
.mumm: Retivement Board to vote for
a person for the ition of Executive Sesretary who
wvas related to meader in the degree of first
cousin by urrs.ue?'

m Retiremsnt Act was s0d by the 454h Leg-
1slature um 1937, Qszh Leg., R. B, mtlc:. 70, 8. B. A7) lgb-
lL’ tf Y.tl'lﬂ.?' mui' ohﬁ &tu for
tho appointaent of an Executive feoretary. B8ald aubmtun
reads as follows:
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"The State Board of Prustees shall esleoct from

its membership a and shall by a lqorit;

vote of all its members appoint an Exe ve Bec
VvEo shall not bé ene o; 1ts mambera. Provided
the Executive Becretary appointod under the

provisions of this Aot shsll be confirmed by a two-

thirds vote of the Senate present, snd prov
Tirther that sald mtmt'ﬁg Secretary shall have
been a citizen of Texas three (3) years fmmeodiately
preceding his appointuent. He shall recommend and
aominate to the State Board of Trustees such astu-
arial and other service as shall be required to
transact the business of ths Retirement Bystem. The
compeusation of all persons engaged by the State
Board of Trustees, amd all other expemses of the
Board necessary for the operation of the Retirement
System, shall be pald at such rates and im sech a-
mounts as the State Board of Trustees shall appreve,
that in a0 csse shall they de greater than
that pcid for like or similar service of the Btate
of Texas." (Dmphasis suppliied)

Provision iz made in the above quoted statute for ap-
peintaant of Executive Sesretary with confirmation Ly the Zenats.
t".;lmmzﬂ of Article IIY eof our Constitution reads in part as

Y :

" &« &« no member of either House shall, dur-
ing the term for whieh he is elected, be eligible
to any effies or se, the appointment to whieh
may be made, in ls or in part, by either brench
of the Legislature, ¢ & & 7

Thais de hom in our Conference Opinion No.
{Opinien No. 0-109 t sonfirmetion the Sshate ves

fo 8 of 1%4e
B AT M SHTENE T it it

It was also held in the opinion that the ineligibvility
of the lagislater extends through the sntire tem fer oh he
vas olected and that his resignation from offiee weuld net re-
move Als 1weligibility. We quote from the opinion es follows:
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"the ineligidbility of the Legislator to such
office or place extends throughout the entire period
of time assigned by the people to the office of men-

—ber of the legislature, to vhich he vas slected.

“8%dh ineligibility may not be removed by resigna-
tign from the office, for the Constitution does not
prévide that it shall continue only during such a
period of time as he 1is s member of the Logiuhtm.
or -during the period of time that he actually served
as such, but axpressly provides that the :Lno{igibu-
13 -lu.i]‘. endure ‘during the term for which he is
electad.

We will not discuss this point any further for the
reaszon that the issues involved are fully discussed in the
opinion. We enslose herewith a copy of the opinien.

Ve ansver your first question, therefore, as followvs:
A momber of the Legislature is not eligible for appointment as
Executive Beeretary of the Teacher Retirement antu.

la will nov turn our attention to: nur second Question.
Tou ask whethesr a meumbder ¢of the Teacher Retirement Board may
vote for & person for the position of Executive Becretary who is
the husband of the member's first cousin.

s Subsection 8 of Bectian 6 of Article 2922-1, above
quom provides that the Teacher Retirement Board "shall by a
njm -vote of all ites membders appoint an Executive Seoretary

111 not be ons of its members.”

Artiocles 432 end 433, Penal Gode of Texas, read respec-
tively as fellowve:

“Article 432. Ne officer of this State or any
efftser of any district, eounty, aity, precinet,
sehool district, or other municipal subdivision of
shis Atate, or any offieer or member of any State,
distriat, eounty, city, school distriot or other
manicipal board, or Judge of any court, oreated by
ar under suthority o a.ny gensrel or special law
of thisg Stats, or any member of the lLegislature,

shall appoint, or vote for, or confirm the appoint-
Rant Toany oMfde; posItion, sTerEwhip, eployment
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or duty, of any person related within the second
degree by affinity or vithin the third degree by
F%gii’ifﬁ—ﬁ?‘&- persocn so appointing or so
voting, or to other member of sush board,
the Legislsture, or court oI vhich such person so
appointing or voting may be & member, vhen the
salary, fees, or coampensation of such appointee 1is
to be paid for, directly or indirectly, out of or

from public funds or feea of office of any kind or
character vhatscever." (BEaphasis supplied)

"Article 433, The inhibitions set forth in
this lav shall apply to and include the Governor,
Lisufunant Governor, Bpeaker of the House of
Representatives, Railrocad Commigsioners, heads of
departuents of the Btate govermment, judges and
members of and all Boards and courts established
by or undar % authority ol any generel or special
lavy of this State, meabers of the lLegislature,
mayors, coamuissioners, recorders, aldermen and mem-
bers of sehool boards of incorporated cities and
towns, public school trusteas, officers and members
of boards of managers of the 3tate University and
of its seversl branches, and of the various State
educational institutions and of the varieus State
eleemosynary institutiona, and of the penitemtiaries.
this snumeration shall not be haldd te sxclude from
the operation and effect of this lav any person in-
cluded within its general provisions.” (Xwphasis

supplied)

It i3 manifest from a reading of these Articles that
& persor may not be appointed Rxecutive Secretary if he is re-
lated to a member of the Teacher Retirement Board within the

third degree by censanguinity or within the sesend degree by
arffinity.

mmr'mmm degree by oonsanguinity is to be
eomputed was stated in The Tyler Tap R.R. 0o, and James P.
Dcugh-ul v. John P. Overten, 1 Tex. Ct. App. 267, Beas. 533-535,
ags follows:

I
L

&



e
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“In computing the degree of lineal consan-
guinity existing between tve persons, svery genera-
tion in the direat course of relationship between
the two parties makes a degree, and the »ule is
the same by the ocivil and common lav. The mode of
cocmputing degrees of collateral consanguinity at
the common and by the canon lav is to diuonr the
oocamon anocestor, to begin with him and recken down-
wvards, and the degree the two persons, or the more
remote of them, is distant from the ansestor, 1is
the degree of kindred subsisting between them. PFor
instance, two Lrothers are related teo each other in
the first degree beesuse from the father each ons
of them is one degree. An uncle and nephev are re-
lated to each other in the seeond degres, bLesauss
the nephev is tvo degrees distant from the ocommon
ancestor, and the uncle is extended to the remotest
degree of collatersal relstionship.”

Thus, the mamber of ths Teasher Retirement Board and
hig first cousin are related by eoman!unity in the second

merdmitymownthmwu
these of oconsanguinity. In other words, the relatives of the
vife are in the same degree of affinity to the hwshend as they
are related te the wife by consanguinity. 2 0.J7.8. 992; 2
g""’o 93 Btate v. Hooper, 37 Pesc. 52; Kel Y. 1’. i‘”to
e D, 233 Paddesk v. VWells, 2 « O, (MY, ’,1-
It roum that tho membdeyr of the Teacher m:lmt Boerd is
mumrmtm*-mwwarmqumm

In view of the foregoing, yeu are respestfully advised
mtmmmormnutommornmamw

W ‘-a.mthcpcmmum‘rugz'
is, therefére, answered in the negative.

Yours very tl-ur
ATIORAEY GERRRAL OF

APLROVEDSEP 24, 1941 By %»J;éga«./ ‘
. W/ m ‘o w.
ATTORNEY GENKLLL 0 ¢
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