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Ret - What form of com molaint should
be filed cgeinst o poresn who D
stops poynmant on a chiscke uu?m Sy
the’ ract., ret forth? - T

e Ve qmte your detter of Septomber 16, requoqtinc, our |
epimf on on the questiona thereln presenteds . e R

. "I hove hed three or four corplsints mode
to Mg concerning € persons's giving a c.__ck
end thon his svbsegquent esloppage of paynen

“on the same. X hwve one caee In nind in paz.*- )
ticular vnere a person gave & check for gome e
vartx to his automsbile. Upon this persen's . Co )
srrivel in his home civy, he learned that ho - B R
¢ceuld have gotton tho peris thet he had bought

vith the check by tho ox chfma,e of the worn ot

parts for the nav parts, 0*1 leeaiming thlc hs

.stopped paymont on the cho t that he had given

for the parts in tha othe“ t:«wn. e

"yg ennesry that 14 uovld be difficult to
- make out & cree of swindling with a verthless = -

check on thils ststae of facts, ng one would have
to prove the 1ntent to dcrrm.c. at the tims thse
c‘zsc}f vag given., I tha pervon 414 not have

- eny funds Ain the bank on which the chock wag
drsun thon & caze of swindling with a wortbless
check might be made oul, bul tho wore fact that
psyment on the chocl: woe etoppcd indientes that
tho peiain probably had the nuney fto cover the .
check in the bank et the time it vas g,n*c‘n.
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YT have becn adble to {ind only one cese
that eppears to have any dbsarling at oll on
this fact situation znd that is Curlin vs.
 8tete, O 3. W. 2nd 7067. 3In this cazsc & por-
son hed paid a monthl'a rent In gdvance with
& checiks After having demandsd the retorn -
of the checx on hie decisicn to move from :
ths plece befors the month stevted and the - . | -
refusel of tha lendlord to surcender thsa R
= chock, tho defendant stonzed poyment on the
-‘gamg, Tne c¢ourt held ip that caze that slnce
- the chack waz not given withoutb suificlent
fynds alongz with the fact thal tha lounoy’
wag doprived of nothing of valug, thatl the
dofendant, was not gulliy of swindling with
a wvorthloss cnocli,. Thils csse Indicates that -
probebly. if proal’ had daan uade of Lhepe 1ot
being ony money in the bank at the tims the
.. .chetk_was prescntsd or given that tho delend-
- ant 'vould have boen gullty of awindling with
& worthless check. Afiex consldering tihis
cepo and the lew that I have baen gbls Lo |
find applicable thereto 1t appesrs that e
. povson ¢ould not have beeon puilly of swindle
“ing with & vorthloess chocl wnless probsble
vroof cen be made thet the person Q14 not 7
‘hiave sufillclent funds 4n the bank at the tine
-the check was glven end precented, If your’
finding 15 that the defenisnt would not bo
gullty of swindling with e vworthless checl,
pleage point outl waat lazw, if any, the por-
aon would Ve guilty of under this ziats of
facty, o3 I have been unsble to find any law
+ thag this porsch nlght hove violeted, btut 1t
does gesn that thera should he somo form of
crinminsl law coveorlng these sots.” o

¥e agrece with you in your interproiation of the holding

“3in Currlin vs, Btate, J. o., thet 4% oy bs infobred therafrom

that, 12 procf hoed been ncde of there not being any money in do-
T Poendant's tccount in the bank &t the tinme tho check was given,

or presented for payaent ifn the ordinary coursc of businzes,

hon g2fendant vould have heen found gnilty of svindling with

a vworthlesy chock. ¥Wor have vso boon ablo to Tin2 enother deci--

slon in polnt. - . B
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You have steted that "the mers fact that pamsnt on .
t‘nc check wvag stopped indicates that the person probably had
the money to coveor the check in the bank ab the time 1t was
given."! For tho purposes ol this opinion, wo sazume that, in.
the caee precentod by you, the drewver of the check had, st the
tine of giving the cascl, sulfficient funds witn the bank cn

vhich it wes drawn to pay, not only that check, but oll othor °
checks, drafts end orders upon such funds &t thet tima. And
our ccnclusion ie limited to such e etato of f'acta. ‘

- Section 4 of Article 1545, Pensl cgde of 1995, \mder _
which prosecution was 1aid in the. Currlin case, has been re~
yesled by Article 56756 of. the Pensl, Gca.c, Sect .'.on 1, vhlch
| reads as followel

"ection 1. 'It ahall be unlmﬁ‘ul _f;'or any
yerson, vwith intent to defrsud, to obtain eny
money, goods, service, lsbor, or other thing
of vaiue by giving ox Qrawing any check,: draft,.
oy order upon any bani, “person, flrvm ox corporation,
if such peorson does not, at tho time said check,
dreft, or ovder is so glven or darawn, have aurf‘i ¢lont:
. funds with such bank, perscn, firm or corporation to
<. . pay such check, ﬁrurt, “op-ordeyr, and 21l-other chacks,
. - drvafts, or orders updin Qolid funds outstanding &t the
tize such. check, dralyjior order was 36 glven or .
dravn; provided that If‘such chock, dralt, or order
is not palid upon precﬁp‘w.tion, the nonpaymsnt of
seme shell bo prime faple ovidence that auch parson
~ giving opr drewing suchichscl, draft, or order hed ™
- e-insufficient funds witH the dravee o Pay sams ag
the timo the ssid checl, araft, or order was glven
"oy drava end thet szid porson gave op drev such
chock, déraft, or oxdor with intent to defraud;
engd pﬂovlded further thet yroof of the deposit
- fof naid check, draft, or order with & bank for
' ¢ollection in tho ordinapy chammels of tredo end
the peturn of said chock, draf.‘t or order unpaid
to the pgrson m:xL,.ng sueh dmosit shall bs primpa
facic evidence of - prose 'ﬂ:aticm te, and nonpayuont
of seid chocly, Jﬁart oy order by, tho benlz, yorson,
f£irm or corporation Lyf}*'l vhow Lt woe Qravn; end :
provided further that vhere such check, dreft, or
ordey haz bhosn -protosted; the notice of protest
- thorgsof pihnll be admicosibleo co pracf of pregentation
&nd nenpaymoat and shall be prime focie covidence
that ssid clisclk, drafi, on orsor vas presccnted to
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the bank, persen, firm op co“poration upon
vhich 1t vas d#avn and vas not paid.”

. ¢ vill Pe noted that thes ebove statute does not limtt
non-payment, 6o prima facls ovidence of inauffloient {'unds end
Intent %o- dolravd, to aay particular reascon for non-~poynent,

So it would meem thub non-pa;ment upcn the draver's order would
still bo primm facle proof ol insufficliont funde at the tinme: of
gilving the cncoz, eand 2180 0f intent to dafraud. But such pro~
"sumplion 13 webutted. by proor that the draver of the check, et
the tirs it wes dravn, actuslliy did have sufficlent funds wvith
the banik on whilch 1§ waas dreva U2 pay it and &1l othey checks,
drafts snd orders vpon sald funds then outetanding. And thus
the pwoeauutieu Teile for want of one indispenssble elowant of
the offense, Purthor, it appears that, in view of all the
- gvidence in this case, Lt vould ve virtually iwposaible %o prove -
that the ckeck was gliven with intent to defreud. .

- It is our opinion that, under tha :actu stated, thorc
S5 1o violation of Seotion ) of Article 537h., And, aince,;here
ves no false vopresentation of bast or prezsnt fect, and title
to th2 nuton abile rarts odsgod at the ting of the giving of the
' check, ve fzna no v-o]atton of any Toxas crxﬂinal statute, :

- Our opinian iq 11m1tea to tho facta stated {n your
- quostlicn., Should it be poesibla that the Stete oould prove a
- frauduicnt inteni to ntov payment at the tinme {he Qelendont geve
the check in exchange fcr uha prcporiy, a differenu qLeat;on
~wouﬂﬁ qa prusentsd. . _
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