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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MANN
ATTORNEY GENERAL

Honoreble George H. Sheppard
Comptroller of Public Aceounts
Austin, Texas

Dear Sir: Opinion No, 0-400G8
Re: Does the oe tion tax levied
Article 7037, Subdivision
» Yoerncnis Texas Civil Btatutes,
apply to bowling alleys opereted
for a fee or charge, by the Young
Men's Christian Assosiation of
Port Arthur,

Your letter of Muy 6, 1942, sutmits for our attention
and opinion the following inquiry, vhich we oopy therefrom:

"Article TONT, Subdiviaion 36, R. G, S. levies
a8 State occupation tax of One Rundred ($100.00) Dol~
lara, for the operation of nine and ten pin alleys,

“I shall appreciate your opinion ez to vhether
or not the above mentioned tax spplies to bowling al-
leye (nine and ten pin), which are beimg operated by
the local Young Men's Christian Association of Port
Arthur. . The bowling alleys referred to are open to
and being used by the general public for s fee or
charge of twenty (20) cents per game. The aembors
of the Y. M., C. A. are charged fiftesn (15) cents per
gems, It ia ¢6laimed that ths Y. ¥. C. A. does not
cperate thelir bovwling elleys for a profit.

“shere is s bowling alley located near the Y, M.
C. A. hullding, vhich 1is bo!.ng cperated for & profit
by an individyal who charges twenty:-{20) cents per
game, or the same charge per gawme¢ p:id by the general
pubitc, for the use of the Y. ¥. C. A. howling alleys.
e cwner of these slleys has patd & Siste occcupation
tax of One Hundred ($100.00) Dollare.”

NO COMMUNICATION IS TO BE CONETRUED A5 A DEPARTMENTAL OPINION UNLESS AFPROVED BY THE ATTORNEY GENERAL OR FIRST ABSISTANT
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The attached letter to you from Senator Shivers sup-
plements the sbove fastua) statement by pointing out that the
Y. K. C. A. dullding is located on city park property, maintain-
ed by the City of Por: Arthur, but the building which houses
the bovling alley is operated independently by the Association.

The ocoupation tax wnder consideration is quoted from
the clted sistute as followsy

“There shall be levied on and collected from
every person, firm, company cr asscciation of persons,
pursuing any of the ogoupations nimed in the follow-
ing mabered asubdivisions of thias article, an annual
occupation tax, whleh shall be paid anmually in sd-
vance except vhere hsrein otharvise provided, on every
such occupation or separazte establishment, aa followss
Acte let C. S. 18973 P ‘9.

" 5 8@

"36. Kine and ten pin alleys.--FProm every nine
or ten pin or other alley used or operated for profit
vhatever name called, conatructed or operated upon
principal of a bovling elley wpon which pins,
pess, balls, rings, hoops or other devices are used,
vithout regard to the mmber of tracks or slleys in
the secme building or place, or vhethsr the balls or
- other deviaes are »lled or used by hand or otherwise,
one mundred &ollars, Any alley used in esonnection
with any drug stors, or place whare tobacco in any
forn 43 5514, or upon whieh money or other thinges of
value are paid or charged for the privilege of play-
ing shall be re as used snd operated for profit,
Acts 1917, ». M

It is readlly apparsnt from an examination of the fore-
going tax messure thet the tax levied therely is an occcupational
excigo or indireet tax rather than & direst property or «d valorenm
tax, from which latter tax Young Men's Christisn Assooiations are,
under certain conditions, axpressly exempt by Artiele 7150, Sub-
division 2, Vernon's Texas Civil Statutes, reasding as follovs:
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"2. Christian Associations.--Young Men's
Christien Asscciation Bulldinss and Young Women's
Christian Asasociatlion Bulldings, used exclusively
for the purpose of furthering religious work, and
acting under ths approval and gooperation of the
State and Intermmational Young Men'’s Christian Asso-
ciation coumittees and the Young Women's Christisn
Association coumittees, the books and fummiture con-
tained in such buiidinge, and the grounds attached
thereto necessary for the proper occupancy of such
buildings, use and enjoyment of the same, and not
lessed or othervise used vith & viev to profit other
than for the purpose of maintaining the buildings
and Association, and all endowment funds of the above
wentioned religious institutions not used with & viev
to profit, but for the purpose of maintaining the
Association and builldings in doing religious work.
Acts 1913, p. 153.%

The foregoing sxemption is not appliocable here and re-
quires no determination by us of vhether property in Question
is 30 used &8¢ to coms vithin said exemption., Inasmuch as our re-
sesrch har doveloped no other statute, general or special, son-
ferring any exemption upon sush Associations from any other type
of taxation, it but remains to be determined if tho Assocclation
in qgution falls within the legal incldence of the above Quoted
tax levy.

It will be noted that the tax levied by subdivieion 36
of Article 70X7, Vernon's Texas Civil atatutes, accrues and 1is
¢osputed upon the nuwader of nine and ten pin allsys or other al-
leys used or opereted for profit (considering sll tae tracks or
41leys in the ssame building or plade as & unit) rather tham upon
the principal dusiness or occupation of the tsxpsyer, on an annual
basis, The Young Men's Christian Asaocistion could not, under
sny coanstruction, be considered as engaged in the principal busie
ness or occupation of operating nine and ten pin alleys. Never-
theless, if, as incidental to the benevolent eurpoqn of its
oxiotcnoeﬁ it operetes such au&m s “place” or “seperete estsb-
liskment, " within the words of statute, wvhieh othervise sstis-~
fies o;uz;d raqui irements to taxabllity fixed by subdivision 36, &
tax w lle.

The exact construction and opesretion of the nine and ten
pin alleys operated by the local sssooistion 1s not described in
your ietter, It must be assumed that sawe are “constructed or



g

é
o

Honorable George H. Sheppard, Page ¥

opsrated upon the principle of & bowiing elley upcn vhioh pins,
pegs, balla, rings, boops or other devices are used, vithout
to the number of trecks or alleys in the sawe buillding
or place, or vhether the balls or other devices are rolled or
used by hand or otherwise," so as $0 meet the requirements »f
the statute. Th= only remaining requirement of the statuve re-
quiring our conslderation 1s vhether such nine and ten pin al-
leys sre "operated for profit,” so ss to be subject to the tax,
We 40 not consider the mere location of the bullding on city
property to be material %o the queation of taxabllity vel nom.

Whether & fee or charge of twenty eents (20¢) per gume
to the general pubiic, or fifteen cents (15¢4) per game to members
of the Asscciation, is & use or cpersetion of these nine and ten
pin alleys for profit, s0 aas to render them taxable, would, in
the generslity of cases, and without further definition of the
terms "opersted for profit" by the legislature, possible requive
s tracing of the funds and an examination into the organirzation
and purposes of the associstion, to determine 1f the net proceeds
inured tc the benefit or enrickhment of a person, fim or corpore-
tion or were devoted to gharitadble uses 20 as to negative the
profit feature. However, in the instant situnstion, the Leglisla-
ture has removed this gquestion from the fleid of faots and inter-
{:ohbian by defining, as ollows, in subdivision 3¢, vimt they

tended by requiring that, to be taxable, said salleys must be
"used or cperated for profit:®

*& & & Apny s51ley used in conngction vith any
druz store, or plscs where tobmaceo in any fom is

sold, or wpan which money or_obtler th.ggg-_s_% value
ary palg or ghariged l‘c-;_z dm.a of p z‘%

'sﬁ&-‘i“rﬁ-" Yded a8 upec and Operd or profit.”
moorﬁ ours ‘

_ It 1s our opinion that the lLegislature has foreslosed
spy inquiry into the profitedble nature of the bovling slleys
operated by the Young Men's Christisn association of Port Arthur,
snd s fee or charge bolng admittedly peid for the privilege of
playing such games, ve are constreined to hold that the Associs-
ticz will be required to pay the cocupstior tax in questien,

Tmusting the foregoing fully snsvers your inguiry, ve are
Yours very truly

- - : AYTO ORWERAL OF TBXAS |
¢ ’LJ_M ¥ ”W‘i’x-- n By AL Sid
e Pat N, Weff, foff /-
PNse] o Asslatent v
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