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OFFICE OF THE ATTORNEY GENERAL OF TEXAS -
AUSTIN |

Tonoxsble Forreater Hencock

waxehschie, Tozas -

Dear Sir:

0p1nion Furber 0-4039
Re: Authority Of n Fo*e Rulo

Ve have your letter
uestion —

1l cidlea)nnd towns 1rc1vdinv Yome Rule
tiog opcfatibhy unler this ti¢le shell have
roer to /mmiyd and purch;so to norurape and
encumber their 1isht systemd, watey ays.c 28,
BEyoNBYS \.u,' or S-.dl% tor a tmo"ﬂq: gu 10;311
crd epylihrced, or natural gag systomd, parsks

trdfor swirming pools, 01ther, or all, end
the franchlse ond 1nco“€ thoreof ond every-
thing yertaining therete ecquired cr to bo acw
ulrca end to cvldenoe the obliﬂation therefor
by the $zsuence of bonds, notea or werrents,
tLl to sscure the psynent of funlds to purchass
gorzs or to purchase additionsl water powers,

- ¥izarian rights, or to dvulld, improve, enlorie,

. '.na' ¥ ’ .
ALY AL CONSTRUED AT A DPEPARTMENTAL OPIRION UNLESS APPROVED DY THE ATTORNEY CENERAL Ol FIRST ADSISTANT

(A



AM &,
e .

AT s T Vg et S DS g 1P ongiah 000 421 00 i o Vo AP0 - e, -

T A T L T L T R Rt D e Bl B Lo Pl

X85

.nohorable Forrester Eancock, pege #2

extend or rerair such systems, or eny one of

- them, including the purchase of equipment,
end applienccs for the sanitary disposel of
exoreta and offal, and 88 additionsl seourity
therefor, by the terms of such onocumbrance, .
nay grant to the purchaser under sale or fore-
closure thercunder, & franchlso to operate the
ayatems and proyerties so purchased for a tern
of not over twenty (20) years after purchasc,
subjeot to el) laws rogulating same then in
force. Yo such obligaetion of any such uysten
ghel) ever be a debt of such clty or town, but
go0lely & charge upon the progerties of the sys-
tem 8o encunbered, and shnll) never be reckoned

. in deternining the power of any such city or

| town to issue eny bonds for any purpose author
ized by law." - L

Home Twlo cities £ind their scurce and authority in
Seotion B, Article 1l of the Constitution and Article 1165
of Vernon's Annotated Civil 3tatutes, both of which reod
identically. Artlole 1165 is the Enabling Aet, cnacted by
the Legislature subsequent to the adoyption of 3ectlon 5,
Article 11, as an amendrent to the Texas Constlitution. Sald

article reads os followvsy

~ ¥vOities baving more than five thousand (5000)
inhabitants may, by & majority vete of the queli-
Tied voters of said city, &t an election held Lor
that purpose, sdopt or amend their charters, sudb-
jeot to suoh limitations s may be proscribed by
the Legislature, and providing that no charter
shszll contaln eny yrovision inconsistent with ¢he
Conztitution of the Stete, or of the genersl laws
enacted by the Legislocture of this State; szida
citics ey levy, essess and oolloct such taxes

€8s my be suthorized by low or by thelr charters;
but no tax for any purpose shall ever be lewfud -
for ahy ocro year, which shnll excced two end onc-
helf per cenb -of the toxable proferxty of such city,
trd o debi shall cvoer bo crcated by any ceity, un-
less st thoe sane time provision be mede Lo oosess
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. ﬁonorable Forreater Hapccok, page #3

. poners that ray be exercised by Home Rule cities which kave

apd colleot annuelly a sufficient sum to pay
the interest thercon erd create a sinking

fund of et least two per cent thereonj end

-gravided thrther, that po oity chartcy shall

e altered, emcnded or repeeled oftener than
every-two yeera," ‘ ,

Articlo 1175 is & genera)l lav enurmerating certain

edopted a charter or the emendment above quoted, This arti-
cle rceds; 1in part, &3 folleoua: :

. ®Citics alopting the charter or anendment
hercunéer ghall have full power of loeel gelf-
covernsent « Among the other powers that may
be exercised by any such city, the follcwing
2r2 Eereby enunicroted for greater cartaintyt

%3ec. 10. The power to contrcl end menege
the finences of ang.auch cityy to prescoribe
its fiscal yeer and fiscal errongonont; the
powver to issue bords ufon the ercdit of the city
for the purpose of meking perwonent public in-

~ provements or for other public purposes in the

excunt and to the oxtent provided by such c¢har-

ter snd consistent with the Constitution cf thig
State; * * ¥, '

“Seo: 13. To buy, own, construot within ox
vithout the clty limits end 4o melntain and
operato a system ox gystems of gas cor electiric

. Yightinz plants, tolephones, street rallways,

sevierage plsnts, fertilising plents, abattoirs,
runicipasl rallway terwinals, docks, vharves,
ferries, ferry-landings, loading and unlcading
dovices as shipping racilities, or any other
pudblie service or publio utility, end to éemend
and rcoeive coapenzstion foir service furnished
for privete purposes or otherwise, and to exer-
cise the right of eninent domain e9 hereinafter
rrovided foer the eppropristion of land, rights
ol vway or anything whatsoever that ray be proper
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Honorable Forrester Hancook, page 4
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end necessery to effiolently carry out said
object. Any olty ehcll heve power to coa-
dezn the property «f any person, firn or cor-
“poration novw conduetinz eny such business, end
for the purpose cof operating ard mainteining
‘any such public utilitios and for the purpose
of Adistributing such service throughout the
city or any portion thereof; provided that
any city nay sdopt by its cherter sny such

- rules and resulatvicns &3 1t may aeenm advig-
avle for the agnuiring and operatlon of en
Buch public utilities." {(Underscoring oursj.

"It will be seen from a recding of Artieles 111) end
1175, ebove quoted, that by a gcnexral enactbueant, Home Rule
oities are given the express power to do the various things
epuerated in each of the two statubes. Under the general
law & EBoxe Rule clty sy issue revenue bonpds for the purposocs
enunersted in Zrbicle 1111l. .This wao an authority granted to
both general law cites und Home Fule oities. Under the terns
of Article 1175, a Hone Rule city, by edopting chaprter provi-
slons authorizing &t 4o coguire the various pudlie utilities
enuerated upder Saction 13 thereof, could unier Soction 10
of Article 1175, above guoted, issue bonds for such purposes.

Scetion 33 of Article 1175 roads as follows:

“xhencver eny clty may determine to acguire
any publie ubility using and occupyling the
streets, alleys end avenues €S hereinagbove pro-
vided, end 14 shall be necessery to condexn the
‘gaid pudblic wtility, the city vay obtuin fgnﬂs
S R LR RN R L RE AR MR EL
|33 }sﬁginﬁ OIS oot es o oLher evi&ences of

indebtedness, and shall secure the same by fix-.
ing a 1lien upon the sald properties constitu-

. tinz the said public utility so acquired by
condennation, purchase or otherwise; sald secu-
rity sthell epply eclone to sald property so pledg-
.ed; znd such further reauletions ray he nrovided
by eny sharber fof the prover flaenolus or rnls-
iz the revenue neceussary for obtuinine any rublig
VEi13Ly 6na proviains for tre rixine of suid ae-
cirity."  (Underscorirg ours).
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Fonorable Forrester Hancock, page #5

The legislature of the7$¥&té has all power to en-
eot laws excert ao may be inhibvitcd by the Constitution

of the State or Mation. It does not bave to look $o the

coanstitution for e grant of power to cnact laws but only
to sce 3T it is inhidited from ecting. . And e city does -

“not, since the adoption cf Section 5, Article 11, longer

have to look $o the Legisleture for a grant of power 4o

- aot (this being given by the Constitution), but only look
" to Acts of the Leszislaturo 4o see if it has placed any

linitntions on the power tp ect granted dby Seotion 5 of
Article 1l. If the legislature has placed no lirdtation
on the pover of & city to sct and the provision is incon~-
sistent with no provision of the Constitution or the gen-
eral lava of the State, the power of the olty is &8 general

'end broed &8 Is the power ¢f the Legislature to ect. We

nd longer nmust look to the Lezglslature to grant to a city
the pever to sxend 348 charter or to insert therein any
given provision, but we only look to the Lcts of the lLegis-
lature to sze if that bvody by any provision adopiod has
Placed eny lirdtetion on the power of o oity to aet in n
given matter, If therein we £ind no limitution placed on
e clty to amend its charter in any given particular, and
cuch provision 48 inconsistent with no provision of the
Constitution ond no generzl) lew of the State, the oity bas
the authorlity to s0 s;mend its-oharter and adopbt such pro-
vigions without any grent of power further then thst eon-
ferrced by Section §, frticle 11 of the Constitution. See

the case of Logois v. Stante, 190 S. W. 724,

It appoars therefore thet there sre no lizitations
in the genersl lews which would inhibvit a Home Tale city
fren issuing revenue or self-liquideating bopds to purchase
¢ telephons system. On the conlrary it{ sppears that YHome
Fule eltics have the express suthority by genersl law to &o-~

uire such @ eysten if such e provision has boen adopted in
Le charter of such city. '

Ve are, therefore, of the opinion that 4 o cit{
has adopted a charter provision authorizing the econuisition
of such o systen and hes suthorized the issuance of revenue
Or self-liquidating bonds to purchase ssie, that 1t would
not be inoonsistent with the Copatitution or genéreol lovis
of this 3tate.
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Honorable Forrester Bancock, page £6

_ Truating thet the roraapinb rully ansviers your
inquiry, we erc

»

. ypP5eVED OCT 16, 1941 Very truly youra

JTTORNEY CGENTERAL OF TiXAS

Byﬁz;»fbmdfb4u4_u-é;_éé»ﬁJh‘~hﬂu
' Clerence E. Crowe -
. Agbiatant

- QEC-8 ,

APPROVIE
OPINION
COUMITTER

LA
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