OFFICE OF THE ATTORNEY GENERAiL OF TEXAS
AUSTIN

Honorable John D, Reed, Commi ssioner
Bureau of Labor Statiatiocs
Austin, Texas

Dear Birt : Opintion Xo. 0-4048

Ret Article 6379, R. C. 8.,
1s enforceable against
compeany operating in
interstate commerce.

Your request for an opinion of this department reads:

"Please advise me vwhather or not Article
6379, Revised Civil Statutes, is applicable
to a railroad ocompany operating in interstate
commerce in order that we msy take proper ac-
tion on a nntter nov pending before this De-
. pertment.”

Article 6379, Revised Civil Btatutes,of Texas, provides:

“The air brakes and air brake attachment
on each train in this State mist be inspected
by & competent inspector before such train
leaves its 4ividion terminal. %This article
shall not apply to tram roads engaged in haul- -
ing logs to say mills, nor to reilroads under
forty miles in length. . Any corporation or
recelver who operates or causes to be operated
any such train vithout such inspection shell
forfeit angt pay to the Btate of Texas a penalty
of pot less than fifty nor more than one hun-
dred dollars, to be recovered by suit. Each -
operation of any such train without such in-
spegtion first having been sa made shall be
a separste offense.”

The answer to beé given to the question before ues will
depend upon vhether the Federal Bafety Appliance Act, dealing with
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safety devices for railroad rolling atock in interstate commerce
provides for inspections covered by Article 6379, supra. If
such is provided in the Federal Act, the Texas Statute must fall
as having been superseded by & Federal Act dealing with the same
subject. Bouthern Railvay Co, v. Railroad Commission of Indisna,
236 U. 8. 439, 35 8. Ct. 304, 59 L. Ea, 661, The second question
to be disposed of 1s vhether or not the Act in question is &
dburden on interstats commerce. '

We have carefully examined the Federal BSafety Appliance
Act, codiried as Pitle 35, U, 8, C. A., and rind no provision for
the inspection of the brake equipment therein provided for. And
hence, we do not believe the Texas Statute can fall within the
prohibition of the Southern Railway Co. v. Rallroad Commission
of Indiane case, supra.

It has been held that the various Federal Safety Ap-
pliance Acts embodied in Title 45, U. 8. C. A., are esssntially
police regulations designed for the purpose of safeguarding em-
ployees and passengers from injury and death. U, 8. v, Phila~
delphia & R, Ry. 0o., 223 Ped. 217; Dodge v. Chicago Qreat West-
ern R. Co,, 146'N, W. 14; U, 8. v. International @reat ¥orthern
R. Co., 9 Fed. {(24) 142,

It 1s our opinion that the statute under consideration
is clearly vithin the pclice pover of the State and is enfarcea-
ble unless 1t can be sald that such regulation is & burden on
interstate commerce. : -

It vas held by the Supreme Court of the United Btates
" in the csse of Texas Co. v, Brown, 258 U. 8. 466, 266 Ped. 577,
that the State of Qeorgis could require inspection including
tests as to quality, as a safeguard with respect to illuminating
011 and gasoline vhen found within its borders, or vhen moving

- in commerce from State to State; there being no legislation by
Congress upon the subject.

The right of the State of New York to forbid under
penalties the heating of railway Dassenger cars in that State
by stoves or furnsces kept inside the c¢ars or suspended there-
from even though such cars vere operated in interstate commsrce
was upheld by the United States Supreme Court in the case of
Nev York, X, H. & H. R. Qo, v. People of the 8tate of Newv York,
17 8. Ct. 418, 165 U, 8. 628,
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The Arksnsas Legislature had the right to require a
minimum of three brakemen for freight trains of more than tventy-
five cars operated in the State and the same vas not an unconsti-
tutional regulation of interstate eommerce vhen applied to a
foreign company. Chicago, R. I. & P. Ry. CO. vs, 3tate of Ark-
ansas, 31 S5, Ct, 275: 219 U. 8. ‘53..

We do not believe that the statute under consideration
constitutes & burden on interstate commerce. It iz our opinion

that the same is enforceable against & corporation operating in
interstate commerce.

Yours very truly
ATTORNEY GEIERAL OF TEXAS

Lloyd Armstrong
Assistant
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