OFFICE OF THE ATTORNEY GENERAL OF TEXAS

GERALD C. MANN
ATTORNKY GENERAL

AUSTIN

Pepartment of Agrioulture

Austin, Texas

Dear 3ir: Attention: Mr. Chas. ¥. Baughoan
o;iu!.on Wo. @
Re: Questidns the Citrus

Send.tnc
2l xo. g9

Tour m'.eu- rega :
ment on the guestions submitted
MoCormisk, ctor, Bonding
as follows: ’ N

evey the signesy
nirutsr Bondis

saXton Copy 80, t&t we may fore
. lloﬁorn:.ek. apd com~
h. ﬁﬁ”a :

Bonﬁiag and licensing law is
Adts of the ¢Sth Lagialntwo,
: ﬁaﬂm, axong othar m§
4t is rnquuaé that say person authorized by
-any dealer t0 ae¢t £or vall dedler in the traps-
port '‘of oitrus frult be in violation of the
Aot -  an &y lication is meds %6 the Con-
missicaer of oulture oo forg preserived by
him by a duly lumt& desler, under the Ast,
for a tms porting agent's menﬁﬂuuan cuﬁ
for such- trmporsw. A transportisg asnat. is

NO COMMUNICATION 1S TO BE CONSTRUED AS A DEPARTMENTAL OF|NION UNLESS AFPROVED BY THE ATTCRNEY GENERAL OR FIRST ASSISTANT
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specifically dsfined in the Aot under sub-
esotion (g) of seetion (1}.

*"Herewith mizoographed application for
the issuance of 'Transporting Agent' Jldenti-
fication Cards, numbered with igk in the laft
hend tep corner, 768, snd the agent's iden~
tifioation card, printed numbder, 798 in the
right hand corner. Thase Torms have besn
used under pertineat provisions of ths Act by
the Comuissicnar of Agriculturs during the
psst three years with no complaint or liti~
gation. Receatly, we bave had gowpleints
from two worth whh- deslars, licensed uader
provisions of the law, in that they do not
want o use or giga the appllicatior for trans-
sorting sgeants ldentificatioz cards, above
referred to, or use this cerd. They ecleim
that such epplicaticn ant cerd subjects them
to 1iabllity for the torts of the transport-
ing egont and wuld probdably sabjest thex to
the Botiel Sesurity laws and Yorksan Coapen~
sation laws for such transporting ageants, and
that it would prodadly not oaly mske than
iiadle for the transportiag zgeats, dut lor
the harvesters ¢of the ¢itrus rruit as well,

"in nost ell inetezaces, the transporting
sgeats of eitrus fruit froz the erchard to
the donler's pasking shed have iandapenient
oontraots with the dealers. The desler mere-
iy ‘1):" the transporting sgent se mueh per
fiel4 box or per ton as agresd upen between
thex for the delivery of the citrus rruls
from the grove to the desler's shed, aad in
practically all isstances, the transporting
szent is not sn saployse of ths Jesler, bhut
works under a hauling eontract, snd sazetimes
the employees hervesating the fruit ure en~-
ployeea working for the trasnsporting sgent
and are unot smployees of the dealer, other
cases, the transporting egont, a8 well ss the
harvesters of the citrus fruilt, are employed
by abother Individual, whieh individuml would
bave a harvesting and transporting cocntrsot
with the €ecley, sharging the dsaler sc much
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for the harvesticg and
s tie deslerts

L 7% .
War SANE R

“Yeo are also enclosing gopy of proposed
epplicetion for lavuance of iransporting
sgant contractor fdentiflcstion oaprds and
copy of proposed transporting sgent costrae~
tor §€1.,00 card presentad to us for use, each
marked Ho, 1, and ansther proposed applica~
tion ferm, presented to us for use for agpli~
eation feor lssuence of transportiog coatrace
tor 1dentirication cards ead transporting
contrastor $1.00 card, wach mazked o, £,
apd proposed form for applisstion for fesu-
azee of 'transporting agwmtv' icentification
cards apd transporting sgent #1.00 card, esask
mrk'ﬂ sﬁo 51 : ' :

*smostion 1y Weuld the use of the applie-.
cation for ilseuanece of t@naspnrtin? agonts '
fdentifisation oarde and the uss of transpert~
Log egent §1.00 card, each snunbered 794, sudb~
jeot or maks the ng;;ientxou for suok 1{abie
for the torts of the transporting agests for
whom the cards vere spplied, and wonld sueh
subjeet the applicant the Spoial Sesurity
lawa sud xke Roriomes Cospensation lLaws for
such transporting sgant or mrvesters of sitrus
fruiy, or under tha facts, es given, would
the traaspyorting sgent %e an indepeadent
contreator, snd 1o this eveat vonld ths desler
who a 110& for the transporting sgentn esards
be lisbdle for such trensporiing sgants torts’

*iusstion 2: Zhould you anewer "gquestion 1
in the affirmative, please, if the law will :
allow, change or rewrits the application for
issusnce of irsosportinz azents fdeatiriestion
eards and the traasporting ageat cayd adbove
referred to so that sams would not sublect
the applicant to liedility beyond ihe specitfis
1iability o7 tle law, How far does the lew
g0 in making the applisent responsible for
the aots of the treansporting sgenta?
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“oestion 3; Doss the warding of the
proposed applicstion for lssuance of trans-
porting agent contraetor identirication cards
and the reading of the projyosed card, sach
marked No. 1, oconform with the law?

“Qaestion 43 TWould the applicetion for
issuance I transporting coatresotor identi-~
fication cards and the reeding of the proposed
agmli ';?eh marked No. £, be in couformity with
the

wiusstion 87 Would the proposed appli-
cation for issuance of transporting agent iden~
tification cards and the reading of the pro~
possd card, ench marked, Ko, 3, he i con~
Tormity with the law?™ '

. House Bill No. 99 supre, and the emendsments there-
t: [ '101':“ out in Versuva's Annotated Civil Statutes as: Arti
¢lie »

The first two gusstions, a8 qusted above, iavolve
satters that would natursally arise detween privats parties,
aod are such that the Stats bas no primary ecncern.  There-
{gre, this departnment sanuot properly pass upon these quess

Ond,

|  Bubseetion g of seotica ), article 118b, supre, de-
fines tha tarm “transporting sgent™ as follows:

“'Transporting agent' shall mean any {or-
son authorized by any desler to aot for sald

dealar in the trassportiog of citrus fruit,”

Section 12 of the abhove mantioned trtiﬂo resds
in parts

%, « « Upoa application to the Conmis~-
sioner (Coumiesicner means the Commissioner

of Agriculturs of the State of Texas.) by sny
licansed dular‘ a reascnadle nwber of 'buy-
ing agent' and 'transsporting sgent'! tdentifi«
oation ocards may be fasued and ecoredited to
such dezley, under suoh rules ani regulatiocns
&3 said Commissiocer may presorive, epnd sald
Comuissionsr ie hereby empowsred to cherge .
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& Tes not to sxoesd One Dollar ($1) for sach
- ¢ard 80 issuedy

*(a} &uoh saprds shall bear the neame of
the lloenses, dezler, anéd the number of his
license, alko the pame of the dealer's agast,

.and sball state thereon that muid licsased
desler, as the principal, bas authorized the
aient pamwed o8 the gerd, the kZoldsr thereof,
to sot for and oa behelf of amid principel,
either as ‘'Buying sgent' or &s 'vransporting
agent'! us advove defined. ‘'Buying agent'
1dantification cards shall be of & different
color from 'treasporting ageant'! capds. Such
{dentification cards shall be at all times
oarried upon the perscas of such agents who
skall, upon Qemand, display suoh esrds % the
Cozmiasioner or hig agents or representstives,
or to person with wvhoa ssid egent may bLe
trensaoting business uader this Act,

»{s) If end wheun the holder of any iden-
tification card cesses to ha the agent of the
dsal or by vhem he was smployed, it shall be
the duty of seaid agent to retum Anmedlasely
suthk agent's card to the Commissicner for cen~
cellation and fallure to 40 shall ounstitute
& violaticn of this Act.™

You heve submitted three provered application ferme

for the issusnce of tramsportingimgents' csrds and a like
nusber of propossd cards. You Ssvw also submitted with your
inquiry the spplication form used in cosnection with the lesu-
ance of transporting agente' ldestification cards and the

fdentification card that 1is 50w being used,

_ It will be noted vhat the statute dees not preaeribe
any farﬂeuhr fora to be ussd 1o making engpplicstion for s

- ag sgent™ and "transporting agent™ ideatifjeation cards,
Howgvar, the statute does require that the above menticned
csards shall bear the name of the llosnses, dsnler snd the
auwber of his license, also the name of the dealerts agent,
asd shall state thereon thet said licensed desler, as pria-
oeipel, bas suthorixed the zgent nsmed on the ¢srd, ths holder
thereof, to eet for and on belalf of seid priselipsl, sither
es & buying agent or as & tracsporting sasat as above defined.
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Ths statute further provides that buying agent identification
cards shall be a differoat color fros transporting sgeat
cards, The proposed forms Hos. 1 snd 2, submitted with youy
isquiry, show that the applicationa are for the issusnce of
trensporting contrector identification cards under the provi-
slons of House Pill No, 99 and House B{ll No, 587, and any
amendments thersto. After carefully reading the statute, we
fail to fin& any prevision thereof cuthorung any applioca~-
tion for isauancs of traasporting costraotor identification
eards. The same 0ua be assié with referecce to trensporting
contractor 1dentification cards, The proposed form No, &

is similer toc the sbove mentioned proposed forms except that
form Ko, 3 shows that the applicatien is for the issuence

of transporsting sgent identiricetion cards uader provisions

. of:House Bill Ko. 99 and Bouse Bill Fo, 537 and any suendments
theteto. However, the applieation {Ne. 3) shows on its faos
to de a application for the issuance of ¢ trrasporting
agent's ldentification werd and the cerd shows on its faoce
that it is & trensporting sgent'’s identirioation eard, But
$he application sontains ths following sentennet

SR *Tha actual relstion batweesn applicant and
5214 persons, asting as trensportiag agents, is
controlled %y ssntrect batween them,and appli-~

eant represasnts that this contract ssnnot be in
violatisn ¢f the laws of the State of Texas.”

The eard yr:r:i-lt to be ifssusd under thls u}pl&u«-
tion containe the reguizemeats :zcuﬁoa by the statute, quated
abors, but also eontsins the ndditional sentences

"The setual legal relationshly bstween such
desler apnd transporting sgent shall be eontrol-
1sd by contract bHetwess thex so long ss such gon~
tract does not vislate ithe provisicas of the
above aets."

He 4o not think that the eddition of the adove quoted
sentesoes in the application and the Ldentification csrd is
authorized by the heretofore meationed statuts. Therefore,

18 view of Article 118b, supre, it is cur opinica that the
thres proposed forms (both the spplicetions and the iédentifi.
estion sards) 4o aot comply with the ebove mentionsd artiocls
and are pot authorized, It is ocur further opinion that the
{dentificution oards now deing used do not oemply with the
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statute, in that said cards &v not show that the lioensed

- desler, as prinecipal, has appointed the agent nemed oa the
‘oard, the holder thereof, to act for and on dehalf of safd
Pripeoipal, either as & buying egent or as & transporting
agent as those termg are dafined by the artiele., Said cerde
ecntain the following langaage: :

"TREIS CRRAYTIFINS TRAT
liosnsed eitrus frult dsaler No. , a8
primlgal, of the State of Texns, Las mude ap-
plicaticn for the issusnce of ideantifisation p

eard to o
, holder of this card,
authorizing him to Lot a8 agent fer and oa be-
Balf of sald licensed sitrus frult dealer, in
traasporting of citrus fruft , , "

whigh only shows thet the liceansed citrus frult dsaler hes
mads applicetion for the issusnoe of an 1dsntifiestion oard
{0 _ of helder of this
saxd, autborirzitg Bim %0 wct &8 Agent 10F asd on behelf of
sa8id liceused oltrus frult dealer, in traasporting of eitrus
fruit . . %, and Ques not sBow that suok agent hes agtually
hesn appointed se such by neid lieensed deanler, Ve think
that %5 opmply with the above mentioned ststute, the cards
should show thet the licensed dexler ms aetually sppointed
the agent to act for hin (the licensed deanler) as agent.

¥o think that the eards should conform with paragraph 4,
sestion 12, Article 118h, suprs, by complying with all the
requirements Sherein ptated, '

Yours ﬁ_ry truly

FEB 9, 1942 ATTORKRY GENTRAL OF TEXAS

TIRET ASSISTANT . By '
ATTORNEY GENERAL - AT€ell Willtems
: Assistant

AW 300

APPROVE;
OPIRION
COMMITTEE

BY.
GHAIRMAN



