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Honorable Alex Jung
County Attorne
Gillespie County
Trederieksdurg, Texas
Desar Sir; Opinion Wo, 0-40
Re: Whether e¢ommdn spheeol distrioct
trust b flo draftee
$eash d Tge from
ATRy.
We have reteived your ¢ requesnt-
ing the opinien of this depa ok the tieoned

question., The fasts as d4isc)0s
as follews!

"A" was loyed
sehool serm 1940-194
the Selestive Train

ol district for the
He wax indisted into the Army undsr

- 06 A8t on June 19, 1941, which
was after the terais tion dnto oR hisgontreast, and was in

aotive serviee wy ¢ 1941, when he was
honoradly diseh boe seQr depex onoy. The sohcol board

1941~1942, dut
"A" would be soayp

e/in the Army for at least a
y W : 1 {A£to a eoantrast with "B* to teash
for th - yatrast with "B* was not qntered
into Mr ] Repsémber 9, 1941, although 14y was
4 Ot B he lato of eommencement of the sshool

1940, she board of trustees signed

& statemyy ‘tnahod to “A'a" questionnaire tc the
effegt thi s saployed st that time as a teagher and that
the board whg ¢odntemplating keeping him on in sueh capacity

during the 1941-1942 school year,

"A" states that he was verbally promised employment
for 1941-1942 and that his father informed two of the trustees
during the last part of August that "A™ would retura within
two weeks after Septembder 2, 1941, to take upnhis Jjob,
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We quote froam your letter as followat

"The recsords of the Loeal Board disoclose
that she discharge was resommended on August lith,
1941, YNeither selectes, nor his father, gave the
trustees this specifise inror-ntion ung&i Bis ae~
tual discharge and return after the trustees had
ontered into the gontraet with Mr. Gardner, The
Loeal Board 414 not s0 notify sueh srustees until
after the Gardner contract had beem actually mede,
The trustees knew prior to the Gerdner sontrast
that selectse was seesking discharge.” ‘

Artiecle 2750, Revised Civil Statutes, governs the
saployment of teachers for eommon school distriets., The
sourt im the oase of White v, Porter, et al,, 78 8. W. (24)
287, had the following to say eoncerning this stasute:

"The mods of eaploying teachers dy trustees
¢f ocommon school distriets, as distinguishadle from
independent distriocts, is presorided by artiole
2760, R.S., which providest ‘Trustees of a dis-
trie{ ahali make sontracts with teschers to teach
the public schools of their digtriet, but the eom~
pensation to a tescher, under a written contrast
80 made, shall be approved by the eounty superine
tendent before the sshool is taught, stating that
the teacher will tesach sueh school for the tims

and money specified ia the eontract,'

‘ ", ¢ « Its only essential is that it shall
be made by the trustees with the teacher in writ-
ing, stating that the teacher will teash such
school for the tims and money specified in the
contraot. . ¢« "

Upoen the basis of the faots as utatod.ahovo, e
are of ths opinion thet no contract between "A" and the board

of trustess was entered into whisch would meet ths requirements
of Artiele 27850, -

We will now turn to an examination of the Selective
Training and Service Act itself (U.S.C.A., 50 App. | § S01-318),
Seetion 308 provides for the issuance of a sertificate of
satisfactory service if the man induoted sompletes his train-
ing to the satisfastion of the Army, Subseotion (B) of See-
tion 308 provides ia part as follows: )
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"(») In the sase of any sueh person who,
in order to perfora sueh training and servies,
has left or leaves a pesitidm, ether than a
teaporary position, ia the eapley of any en-
Yloyor and who {1) reeeives such certificate,

2) 1is still qualified to perforam the duties
of suoh position, and (3) makes applisation
for reemployment within forty days after he is
relisved froma such training and service--

*(C) Af such position was in the employ
of any State or political subdivision there-
of, 1t 1s heredby declared tc be the sense
of the Congress that such person should be
restored to suech position or to a position
of like seniority, status, and pay,

The aoet specifies that is the sense of Congress
that such person lhog%d be restored to sueh position, ste,
We 40 not thimk ¢ ¢ sehool distriet is oompelled to
40 anything under this provision, Wwhat it should do and
what it must 4o sre two different things, Perhaps the doard
should have inserted a provision in its contract with “B*
to the effect that the econtract would gcome to an end if "A"
returned, But there was no such provision.

We fully appreciate the poaition of a soldier upon
his dlsocharge from the Army, and reslize that many diffieul-
ties sonfront him at that tino. However, it is the duty of
this department to interpret the law as it is, and we must be
guided, not by what we think the law should be, dut by what
the law actually is, ‘

In view of the foregoing discussion and authorities
it is the opinion of this department that the board of trus-
tees is not required to discharge "B* and re-employ "A", In



Homorable Alex Jung, Page 4

tnot; the doard of trustees eould not legally do so, assuming,
of course, that the eontrasct with "B" meets the statutory
requirements,

Yexry truly yours
ATTORNEY GENERAL OF TEIAS

By
s/ Gesrge ¥, Sparks
APPROVED OCT 23, 1941 Assistant

s/ Grover Sellers

FIRST ASSISTANT
ATTORNEY GENERAL :

APPROVED OPINION COMMITTEE BY BvB CHAIRMAK



