OFFICE OF THE A'ITORNEY GENERAL OF TEXAS
AUST IN

Konorable Glnude A. ‘H:l.llim

" Chairman snd Executive Direotor '

-+ Texas Unmplomm Oomponution Oomisaion
: Anatin. 'a!exu .

.noar 81r: \ | _‘ Opinion Ho. 0-&(719
'- e A Rea whcthor-th

e -
ot o

o
]

.. on tho payzoll : hc'- lexas -

- .

T

; ;": e "’ Contnis n qqnatitutﬁ_'." Vio"

boae F
.

' Wo raaeivo& you;r Kot b M‘"_cnbdr 1’0, 19&1. '
whiuh 1- uu oxplmtory an . part, a8 :oliwat

: "Gn My 1,_ : J’O,ae B H@Ejinhy fwaa : S
uplo,yna by tho'oxu- a1l wr ment Servige . S
as. Assistant Destrfus Megsd B> Paso, Pexes. - .. -
.. At that time/the Employment | oé was. not’ um- B
: dex t.hb Amexiy 'yaton' < aYer,.. mAnguat. S T

~ 1938, J‘oaqp,h.,;;:._; ekinley \$ook the Mepit' Byaten
oxaninntim R tne Marit System having gone inte .

- ar 2ged ‘Ghe man ger*s examination
3¢ ng oI\ $876L she Statewide ‘Tegister.
N -_'y 48 now\enpléysd s .tha -panager of' .
Y ofrige, has-Merit Systen dtatus, ‘and .
Y jon ployed a8 & result of thé Merit Bynm
A, ooy - _'qpuntion. with tho '.Eaxu Stato
1ok etnae 193f. il

2 2 i T e
s -‘ - i

T s AL

e e A e A Al —

AR ety oame
[P

1

1938, by the Texas t!ncnploment Con

nisston a¥ Junier alerk in the Em }.omnt Sarvice L.
upderthe Merit Syaton end has beou dextified by E -
the: Merit ‘System Supervisér as haviig duqli merit d
statuf. ~‘He has been glven e provisional promotion '
and tne rqtont!.on gf Rourt Je uoxinley as & Junior




3635

L .
e = n

Lo
:-“'.sﬁ",f“"?, Pt

POt
~Frrwrr

~ -

HonorahleAelaude A, Williems, Page 2

e :'-L'_: i

"-.. b i)
S AN
who .

interviewer depends upon his success in competing
in the recent exanination for Junior interviewer,
Should he fefl to make a surfiefient grade to re-
tain his provisionsl appointment, he.would, never~
theless, be entitled to be retained as a 1unior
clerk under'ths Merit ?yatem.
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. "E?..Robart M, MoEinley wes appointaﬁ a mem~
ver of the Texas Unemployment Compenaatiocn Commis-
alon to rill the unexpired term of Patrieck D.
Moreland,. qualiriad and took: the oath of offiocs
at three-o'olock. in the afterncon of .Oatober 31,
1941, Mr. Joseph B. MoKfnley is the UWrother of
Mr. Robert M. McKinley, and Xr. Robert:J. HaK.‘Lnlcy
is the son of ur. Rohert H. McKinlcy. o

ALY the. timp Hr. Joaeph B, Ho!inley and Mr, -
Pon : Robert J. MoKin}ey were smployed -by this Commis~

- sicn, the Commission was aomposed of the followe -
R ing personsi Orville 8, CGarpenter, Chairman and
Exesutlive Direotorg Patrick D. Moreland and C. R.
Miller, Gommissionors.
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Will tho rstention of Mr. Jbacph B. Hﬁzinlcy
and lr. Robert J. MeKinley in:the’ employ .of the.
Texas Unemployment.Compensation Oouniaaiou ‘violate
any of the provislons of the Hepotism law or this
State? T

Artiell aaz, Ybrnon'a Annotated Panal Oodo, commonly
referred to as the "Ncpotllm law", providaes as rollawn:

: “No ofricer or ‘this’ State or any orricer of

" any 4istrioed; oouaty, eity, precinct, school dia-
triet, or-other munfoipal subdiviafon of this i
State, or gny-officer or member of may Siate, His-
triot, oounsy, oity, school distriot or other '
municipal -board, or judge of any court; ‘created
by or under ‘authority of any general or special
law of thie State, or any member of the Legisla-
ture, shall appoint, or vote ror, or confirm the
eppointment to any office, poslition, elerkship,
employmensg or duty, of eny perason related within
the second degree by affinity or within the third
degree by consanguinity to the person so eppeint-
lng or so voting, or to any other mender of any
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; such Board, the lLeglslature, or gcourt of which

L such person so sppofating or voting may be.a mem-
G bey, when the selary; fees, or oompensation of
“{ such appointee 1is t4 be peld for, direetly or

) inﬂireotly. out ‘of or from public funds or fees
orlerricc any'kind or charaotar whataoever."

: , It is olear rroa the faots submitted that Mr. Joseph
" Be HeXinley and Mr. Robert J. McKinley wére both in ths employ
~ of the Texas JState Employment Service several years prior to
the mppointment of Robert M. MHoeKinlay as*& mzmher of the Texas

Unemployment compansation commission._. =

i The. employeos of the Texas State %mploymﬂnt Servioe,
' -1noluding Mr, Joseph B. MoXinley end Mr. Robart J. MiKinley,
hold their posltlions under a merit system known as "Herit _
System of Personnel Hamagement?. The oreation of this Merit
system wag recognized by the 47th Logialature, Regular Hes-
alon, in the Depsrtmantal Appropriation Bill, Bame being S. B,
No. 423, at page 12¢ 84. - We quote therorrqm as rollouss :

“Employngnt Service Division _
*(Ont ‘of Genéeral Revenue FundJ

"To be used to atoh Federal Funas allcoated
to the State of Texas under the Wagner-~Peyser . Aot,
for the payment of salaries and other nedessary ‘
expenses in conneotion with the operation and main-
tenance of a Jteté syatem of employment officesy
salaries to be peid asceording to the olaseifications
of the Boolal Ceourity Board to employses seleated
and rated under the personnel plan in erfect between
the Social Security Board and the Stete Agency.”

The merlt system edopted by the Texas Unemployment
Compeneation Commission 18 in conformity with the regulations
presorided by the Sooisl) Security Board. The administration
of said system is placed in the hands of & merit oounolil which
is compcasd of three members. Generally spesking, the merit
counoll determines the oligidility of perscns for jobs with
the commission and has the final say in determining whether
an employee mey be dismissed.

Without going into the detalls of the merit systenm,
it is surficlent to say that under seld system, both, Mr.
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Joaoph B. MoXinley end ¥r. Robert 7, MoKinley, had earned the
right or privilege to hold their respective positions in the
Employment Service, by reason of taking examinations and seni-
ority of servioce, long. defore lr., Robert X, MoEinley was ap-

pointod to the Commiesion.

‘When we eznmine Artisle 432, supra, we find the
glst of the offense to be the appointing, voting for or con-
firming the appointment to any orfice or position, of any
person rolated within a certain degree to the person go ap-
pointing, voting for or confirming the appointment.

Ye rind no faota whatsoever to uupport the propo-
sition thet the Texas Unemployment Ccupensation Commission
appointed or confirmed the appointment of Mr. Joseph B. MoKinley
or Mr, Robert J. MoKinley on, or subssquent to,- Octoder 31,
1941, the date of the appointment o:'Hr. Robert M. McXinley
to the Oommlasion. ,

.~ It 48 our.opinion and you are 30 advised that under
the existing faots the Tetention of Mr. Joseph R.. MoKinley
and My, Robert J. MeKkimley in the employ of the Texas Unem-
ployment Compensation Commission will not violate the nepotism’
law of this Stato, seme belng Artiecle hﬁ s
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