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vhen authorized by law, the sum of one dollar;
and five cents for each mile aetually and nes-
essarily traveled in going to plsece of arrest,
anpd for conveying the prisoner or prisoners to
Jai}), mileage, as provided for in subdivision 4
shall be allowed} provided, that in counties
that have a population of less than forty
- thousand inhabitants,.as shown by the preced-
ing Federal census, the following fees shall
«pplys For. executing eash warrant of arrest Co
or oaplas, or for meking arrest without war- A
rant, when authorized by law, three dollars
and fiftesn cents for each mile actually aad
.petessarilyiraveled in golng to place of arrest,
- and ‘Tor convayling prisopnsrs to jall, mileage
_;l:—pgoﬂ.dad for 'in subdivision 4 shall be al-
owald) o« &, . ' ‘ -

™~ . .
* & & &

© - "4, Yor removing & prisonsr, for sach mile

going and coming, inoluding guards and all other .
expanses, when traveling by rallrosd, ten cantsj 3
when traveling otherwise than by railroad, fif- |
teen ocents; provided, that when more than one F
prisoner is removed at the same time, in addi- '
tion to the foregoing, he shall only be allowed

ten ocents & mile for eaolt additional priscner.”

Without the necessity of eonsidering the legality
of the process or that portion requiring the sheriff to re-
turn the prisoner to San Antonio, it stands without reasen
that the sheriff whea he performsd the ssrvics was not
traveling to San Antonio with the priscnsr and returaing to
his eounty under any of the writs or processes mentioned in
or under olroumstances within the above provisions of the
statute for which & mileage fes is authorized.

Similar provisicns as set forth above ars found
in the preceding Article 1029 of the statutes. In a eon-
ference epinion addressed to you under date of December 13,
1937, this department eonstrued Article 1029 aml the fore-
golng provisions to authorize certain mileage fes provided . ;
therein to be charged in ocertain cases under a "benck warreat”,
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holding that sheriffs and conatables ars satitled to rseeive
fess for exeouling a bdenoch warrant, for removing prisoners
from ths penitentiary or county Jjail of another county to the
distriet oourt in their own county to be tried on a felony
charge, ' It was pointed out in that opinion, however, that
in cases where the sheriff has not hed the prisoner in his
oustody on the same charge prior to the issuance of the bench
warrant, it would be necessary for him to proceed with the
oapias 28 well as with a dench warrent for the purpose of
making the arrest. '

- Reither the caplasmor bench warrent is raquired
to be recognised by the Federal authorities who hold the
person as a Federal prisoner, 8ince they turned over tb-the
sheriftf their prisoner, at which time it is presumed the ar-
rest was made, he then becams the prisoner of the sheriff -
whose auty extesnded no further than to oonvey him dack to his
own county jail or to bring him defore the court issuing the
beanoch warrant. In so far as the Federal authorities or the
bench warrant is concerned, requring him to return the pri-
soner to the ¥ederal jail after trial on the felony oharge,
feos for mileage B0 lnourred are not provided for nor within
the purview of the statute, R

. When we look to the above subdivision 4 of the arti-
¢cle and attempt to apply 1t alone to the fasts, the sheriff,
though ermsd with both a capias and bench warrant ian going to
the Jail in Austin, was not traveling for the purpose of re-
moving & priscner. We cannot extend the meaning of the word
wprisoner” to include Federal prisoner, ocne outside the reach

" of the processaes of a State court, Under the foregoing faots,

subdivision 1 is to be construed with subdivision 4, and since

-the sheriff in going to the jall inp Austin was traveling "in

golng to the place of arrest™, he is allowed mileage on re-
turn with his priscner as provided in subssstlon 4, dut not
without further limitation, Such mileage'fee appears by the
provisions of subdivision 1 to be restricted by the language
“for conveylng the prisoner or prisoners to jail." The stat.
ute does not allow mileage for any farther peint or terminus

after making an arrest and for remsoving a prisoner, than the
Jail over which the sh.r,;rr Is Egopor. _

Statutes presoriding fees for public officers are
strictly construed and the sheriff ls entitled to such fees

as statutes suthorize. »Bighem v. State, 875 B. ¥. 147,
judgment reversed (Com. of App.), 280 8. W. 1062,
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It 18 therefore the opinion ef this department that
the sheriff, under the faets set forth, is not entitled to
mileage fees for returaning the prisoner after trial on a
felony oharge to the Federal jail in San Antenio,
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