OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MANN
ATTORNEY GENZRAL

Honorable V. P, Herms, JTe.
COunty Auditor

Waller County
Hempstead, Texas

Dear Sir:

: 2 requesting the
opinion of this department or the 2 mentioned matter

Audltor's sa
amended by

y order of the Distriet Judge

faid Order belng dulK recorded
approved b ¢ Comnige

ot halle§’00unoy, and recorded in
g' CQourt Minutes,

unty Auditor's two year appointment
e is December 16, 1941, Will the
crggﬂe in salary again have to be approved
#nissionersgt Court at that time, or at the

by the
bgginnin# of the fiscal year sanuary lst next? Once
the increase in salary is approved and allowed by
the Diotriet vudge and subsequently by the Commisg=
sioners' Court, 1s it not within the District Judge's

discretion to set that salary in the future within

+
NO COMMUNICATION 18 TO BE CONBTRUED AB A DEPARTMENTAL OPINION UNLESE APPROVED BY THE ATTORNEY GENERAL OR FIRBT ASSISTANT



Honorable W, P, Herms, Jre. = Page 2

the limits of the increase which was once approved
by the Commissioners' Court?

"For instance, if the increase as approved by
the District Judge and Comnisaioners' Court made
Auditors' salary $1800--above the minimum a8 allowed
under the Statutes in 1940~-then when another ap-
pointment comas Deocmber 16 or when new fiscal year
beging January 1, is it not within the disoretion
of tho District Judge alone to reduce said salary
below this figure?®

Your letter of Votober 23, 1941, supplementing the
ebove mentioned letter readsa in part as follows:

"Acoording to your request of Ooctober 22, 1941,
lettor, pleass find inclosed a copy of the order of
the District Judge sotting the salary of thes County
Auditoyr, which Is a part of and combined and include
ed in the certified copy of the Commissioners* Court
minutes approving and allowing the samo,.

"To ropeat, the question of most concern, is
whether, when the Distriet Judge reappoints Auditor
this Deccember, he can set said salary et $1800 again,
for the ensulng year, thls time without another &p=
proving order of the Commissioners' Court, such have
ing alrcady been approved once, and before reappoint=-
ment was made,

"Qtherwise, if the District sets the salary at
21800 in December when he reappolnts, the Commission-
ers' court having once approved this salary, is it
necessary for them to do so again,” '

A copy of the order of the distriet judge setting
the salary of the county auditor, which you advise was approved
by the Commissioners! Court, reads as follows:

*Conroe, Texas,
July 25, 1941

*Honorable Commissioners' Court
Waller County, Hempstead, Texas.

Gentlemon:

In accordance with Senate Rill No, 119 of the
47th Legislature just passed and approved by Governor
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We Lee 0'Daniol, July 9, 1941, It is my order as
Distriet Judge of tho Ninth Judicial District, that
the salary of W. P. Horms, County Auditor of waller
County, who has besn legally appointed County Audis
tor in accordance with Artiocle 1646 Civil Statutes
of Texas, be Ejlghteen Hundred (51800,00) Dollars an=-
nually, erfective August 1, 1941, and shall continue
until such time as 1t is dcemed advisable to make a
change in accordance with tho lawa of Texase

We Be. Bro’ﬂder’-
W. B. Browder, Judge Ninth
Judicisl District of Texase

Filed with me .this 26 day of July, A. D. 1941,

Filed with me this 1 aay of A, T, Foster, District

August, 1941l Dick Cuny, Coe Clerk, Waller County
Clerk Waller Toxas {Signed)
Coes Texas

The State of Texas |

County of Waller { I, A. F, Foster, Clerk of the
District Court in and for Waller County, Texas, 4o hore=
by certify that the above and foregolng is a true and
correct copy of the original ordor of Hon. We B.
Browder, Judge of the Ninth Judicial District of Texas,
setting the salary of W. P» Horms, County Auditor of
waller County, Texas, as the samoe appears of record in
rny office in Volume J, at Pagoe 104, Civil Minutes of
sajd Distriet Courte

Given under my hend and soal of said Court, at office
in Hempstead, Texas, this 28th day of July, A.D. 1941,

A. T, Toster, Clerk Distrioet
Court, Waller County, Texas."

Waller County has a population of 10,280 inhabitants
according to the 1940 Federal census and a tex valuation of
$5,961,444,00 according to the last approved tax rolle

Section 1 of Sonate Bill 119, Acts of the 47th
lLegislature, Regudar Sossion, 1941, is applicable to any
county having a population of 35,000 inhabitants or more,
according to the last preceding federal consus, or having
e tex valuation of 415,000,000 or over, according to the last
approved tax roll, Waller County does not have the popula-
tion or tax valuation as mentioned in Section 1 of Senatis
Bill No. 119, supra, therefore, this section is not appli-

cable to Waller County.
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Section 2 of Senate Bill No. 119, supra, reads
as follows: -~

"Section 2, That Article 1646, of the Revised
Civil Svatutes of Texas, 1925, as amended by

Acts 1929, 4lst Legislature, page 687, chaptor
308, Section 1, be, and the sam® i1s hereby amended
80 a8 to hereafter road as follows:

YArticle 1646,

*When the Commissioners' Court of a
county not mentionod and epnumecrated in the
precoding Article shall dotermine that an
Auditor 1s a public nocosslity in the dise
patch of the county business, and shall
enter an order upon the minutes of said Court
fully setting out the roasson for and neces-
sity of an Auditor, and shall cause such
order to be cortified to the Distriet Judge.
or Distrlict Judges having jurisdiction in
the county, seld Judge or Judges shall, if
said reason be considered good and sufficient,
appcint a County Auditor &s provided in the
precoding Article, who shall qualify and pere
form &ll the duties requircd of County Aude
ltors by the laws of this State, and who
shall receive as compensation for his services
as County Auditor an annusl salary of not more
then the annual total compensation and/or
salary allowed oxr pald the Assessor and Cole
lector of Taxzes in his county, and not less
than the annual sgalary allowed such County
Auditor undor the Genoral Law provided in
Artlole 1645, Revised Civil Statutos, as said
Article existed on January 1, 1940, such salary
of the County Auditor to be determined and fixed
by the Diatrict Judge or District Judges baving
Juricdiection 1n the county, & majority thereof
ruling, said annual salary to be paid monthly
out of the general fund of the county, The
action of said Distriot Judge or District Judges
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in determining and fizing the salary of *
tho County Auditor shall be mado by order

end recorded in the minutes of the Distrioct
Court of the county, and the Cloerk theroof
shall certify the same for observance to the
Cormiasioners' Court which shall cause the

same to be rocorded in its minutes; aftor the
salery of the County Auditor bhag been fixed

by the District Judge or Distriet Judgoes, no
change in such salary shall thoreafter beos

come elfective Gntil the beginning of the

next ensuing fiscal year of the county; pro-
vided, hoveover, any increase in the salary

of &any such County Auditor, over and above

the annual sslary allowed such County Audie

tor under the general law provided in /Artie

clo 1645, as said Artiole existed on January

1, 194C, shall only be allcwed or permitted
with the express consent and approval of the
Commissioners' Court of the county whose

County Audltor is arfected or may Dbe effected
by the provislons of this Act; such consent

and approval of such Comnisaslonerst' Court

3hall be mado by order of such Court and recorde-
ed in the minutes of the Cormisaioners' Court
of such Countye Frovided, said District Judge
or Distriet Judges shall have tho powor t0 d18=
continve the sorvices of o County Auditor as
provided for in this Article at any time after
the oxpiration of one (1) ycar from the appoint-
mont, when it is clearly shown that such Audile
tor is not & public necesslty, end his services
are not commensurate with his salary.'"”

The above mentioned Act provides in effect that the
naximum galary of the county audlitor shall not be more than
the annual %4otal compenszation and/or salary allowed or paid
the assessor and collector of taxes in his county and further
provides that tho minimum shall not be less than the annual
salery allowcd such county auditor under the general law prow-
vided in Article 1645, Revised Civil Statutes, as sald Article
oxisted on January 1, 1949, Apparently the salary of ihe
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county suditor was $1500,00 per yesr until raised by the
District vudge and approved by the Commissionsers' Court in
compliance with Senate B1ll No. 119, supra. Whether this
was the correct salary for the county auditor, 1s a
question not before us. However, in this connection we
call your attention to Opinion No. 0-826, a copy o whioch
is encleosed for your informatione

In angwor to your inquiry, you are respectfully
advised that 1t i1s the opinion of this derartment that when
a county audlitor 13 appointed or tho prosent auditor reep-
pointed the Distriet Judge can set the salary at $1800,00
for the ensuling year without another approving order of the
Commissioners' Court. Unless tho salary of the countiy
auditor is increased beyond the sum of $1800,00 it will not
be necessary to obtain the express consent and approval of
the Commlssioners! Court.

Trusting that the foregoing fully answers your ine
quiry, we are

Yours very truly

ATTCRNEY GENERAL OF TEXAS

By (s) Aardell Williems

Asgistant
AVI:FS
APPROVED NOV, 4, 1941 APPROVED
{s) Grover Sellers Opinion Committee

First Assistant Attorney General By B.W.B. Ohairman



