OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Honoreble W. L. Edwards

County Attorney

Fl W e

Victoria COunty
Victoris, Texas

Dear Sir: Opinion No. 0-kQ96

the Régular 56
live stock ‘

recen ja:r: vigh respect to other
1.e. AnticTes 68992, b, ¢, 4 and e.

last #Bveral years there has been
ctoria County, in the name of T.
!Connory. a prand of this description -

L)

e Above brand has been tendered to the
County Clerk of Victoria County for re-recording
under the new law, with substantially the follow-
ing notatlon:

"tPhe above brand is to be used either glone,
or with a bar above, below, to the left, or to the
right.?
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"the County Clerk refuses to record the
brand so tendered in this wise, taking the
position that the notation with respect to the
use of the bar constitutes an effort to record
in the neme of one person five separate and
distinct brands, and that the use by one per-
son of more then one brand is prohibited under
Article 6890, R. 8. 1925.

"For your information, I may add that the
brand has heretofore been carried in the name
of Mr. O'Connor on the Brand Records sketched
five different ways, as follows: '

so as to indicate the intended use of the bar,
The brand has been carried by MNr. 0'Connor in
this wise in this and adjoining counties in
order to prevent any one bent on cattle theft

. from making a very simple alteration with a

" bar. He suffered a loss by theft several years
ago in such manner, a bar being placed on ons
side of the main brand by the thlef.

"As you can readily imegine, there is no
case lav on the subject, Article 6890, in the
regard above mentioned, never having been con-
strued by the courts. I have advised the Coun-
ty Clerk that the proper procedure is for him
to sccept the brand and place the same of re-
cord as tendered with the notation with respsct
to the intended use of the bar therewith. Will
you kindly give us the benefit of your best
Sudgment as to vhether or not he is correct in
declining to record the brand as tendered."

Upon & careful consideration of Mr. O'Connor's "main
brand" and the four variations thereof, asz submitted by you, ve
are forced to the conclusion that they constitute five different
brends, each separate and distinct from all the other four. A
"brand," as used in the stock-protection statutes, is a distinc-
tive figure or device placed upon an animal by burning with a
hot iron, or other artificial means. Pollock vs. Kansas City

Kansas), 123 P. 985; Churchill vs. @eorgis Rr. & Banking Co.
Gs.), 33 8. B. 972. That each of the variations of this brand
is 8 distinctive device in itself seems to be proved by the fact

i
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that Mr. 2'Connor has already lest a cov by reason of the change
described by you. HNor would the fact that the difference be-
tveen the ive bLrands s gotntcd out merely Ly a note under the
record of the “msin brend” meke the proposzed recording &ny less
one of five different brands.

Senate Bill Me. 429, A47th Legizlature, Reguler Ssssion,
to vhich yzu refer, provides ss follows:

"Thie Act shell apply te Victoria County
only. In said Countly each owner of eny live-
atock mentionsd in Chapter 1 of Title 121, of
the Revised Civil Statutesz of Toxas, of 1925,
shizll within aix () wmonths safter thias Act
tekoe offect, have his msrk and brand for
such stock recorded in the offics of the Coun-
ty Clerk of said County. 3uch ocwners shall
80 record such marks and brands vhether the
‘same have besn heretoflore recordsd or not.

The owvner shell have the right to have his
mark and brand recorded in his nome who, so-
cording to the present records of sai{d County,
first recordsed the same in the County: or in
event it can not ba ascertsined from the re-
cords who firat recorded same in the County,
then the person vho has been using such merk
and brand the longest shall have the right to
have the same recorded in his name. After the
sxpiretion of six {6) wonths only the records
mede after this Act takes effect shall be ex-
amined or considered in recording merks and
brands in ssld County. Immediately upon the
teking effect of this Act, the County Clerk

of aaid County shall have this Act publisbed
in somes newvspaper of gensrel ¢irculation in
the c¢ounty for a pericd of thirty (30) days, -
vhich publication shall be paid for by the
County out of the General County Funst,”

X Article 6890, Revised Civil Statutes, 1925, is as fol-
ovs

“Every peracon who has cattle, hogs, sheed
or goats shall have &n ear merk and brend dif-
fering from the ear mwark and brand of hie neigh~
bors, vhish esr merk and brand shall be recorded
by the county clerik of the county vhere such
animels zhall be, No person shall use more than
one brand, but may record his brend in as many
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counties as he deems necessary.’

] The uas of more than one brend in originally brending
cattle iz prohibited by Article 1484, Penal Code of 19751

“Whoever in originally brending or mark-
ing cattle uses more than one mark or brand
shall be fined not less than tventy-five nor
more than one hundred dollers for each animal
s¢ branded or marked.”

The Texas courts have held that an owner of liveatook
may for good cause, chenge his drand. MNeClure vs. 2heek's Heirs,
4 8. ¥, 5523 Duget vs. State, 148 3. W. 789, Yet ve Dolieve that
the above atatutes clearly prohibit the recording and use of wmore
than one brand in the same county at the seme time.

It (s therefore owmr opinion that the county clerk was

correot in refusing to record the brand in the manner requested
by Mr. O'Connor.

We call to your attention the faot that said Senate Bill
Ko. 429 is a locel lav {veing applicable to Viatoria County only
regulat brands, and is therefore governed YWy the provisiona of
Article 15, teation 23, Constitution of Texas, which 1is as followss

“The Legislature mmy pass lavs for the
regulation of live stock end the protedstion of
stock refsers in ths stook raining portion of
the State, and sxempt from the operstion of
such lave other portions, seotions, or countiesj
and shall bave pover to peas rel and specisl
lava for the lnspection of c#ttle, stock and
hides end for the regulation of brands; provided,
that any local law thus pasaed ashall bhe submitted
to the fresehiclders of the section to be affected
tharedy, and approved by them, before it shall go
into effect.”

Thie Act does not provide for its submizsion te the freeholders of
Victoris County for thelir approval: in fact, it attenpts to over-
ride the above constitutional provision, and attempts to make the
lav effective from and after its pessage without being fivst reti-
fied by the frecholders of Victoria County. We are therefcore of
the opinion that said Benate Bill No., 479 1e¢ unconstitutional and
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therefore void. See Armst va. Traylor, 30 S. V. #0; State
va. Castlieberry, 252 8. W, 271,

Yours very truly
ATTORREY ORNERAL OF TEXAS

L KA,

W. R, m.ﬂ
Assistant
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