GomaLp €, MANN
ATTOUNNY GENKRAL

Honorsble Woodrow Curtis
County Attorney

¥rio County

Pearsal), Toxas

Dear Sir: Opinica No. 0=-4129
: Rei Under thes faocts set forth can
* the Commissionsrs! Court order
the local option election under
ths now petition?

Your letter of Qectober 14, 1941, requosting an opin-
ion of this department oa the above atated question reads in
part as rollowas

"On August 11th 1941 in ocompliance with a
petition bdesring the required number of signa-
tures, petitioning the Commissioners Court of
¥rio County, to order an oleotlon ia Justice
Precinot No, 1 for the prohibition of the sale
of Beer, the Commissicners Court of Frio Couaty
ordered a Local Optioa Xleotion to be hald in
eaid Juatice Precinet No. 1 of Frio County on
August 30th 1941, the issue submitted beingy the
legalizing the sale of Beser, on SBeptember 13th
1941, the saild Court in canvassinz the returaa-
of the said slsotion declared the result to be
2 votes againat the sale of Beer,

*At a 8peclal Term of the Distriot Court
of the 8lat Judiclial District, on Ootober 8th
1941, sald election was declared to be void, be-
cause of form of Zallot, in the Dooree of the
Distrioct Court, the Court 41d not torder the
proper officer to order another aleotion to be

hetd, sto' as provided in Article 668-40a Psnal
Code,

. "0n Ootobsr L3th 1941, thare was filed and
pressented to the Court an entiraly new petition
asking for an sleation in ths said Justios Pre-
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‘oinct No, 1 on the issue of prohibiting the
sale of beer, The Territory baing the sdame
as that coversd by the first petition,

"0On the hearing of the new petition
October 13th 1041, some of the membdars of the
Court took the position that it was mandatory
on the Distriet Court to order the proper
officers to order another eleotion, eto,, as
provided in Art, 600-40a Penal Code, and that
the District Judge should hold a Special term
of Court and correct his judgment.

"Two of the members of the Court took the
gosition. that o8 an entirely new petition had
esn filled the Commissioners Court could dis-~

regard all that hed happened in the past, the
same as if no election had been held, and order
the eleotion under the new petition,”

Artiole 686-40a, Vernon's Annotated Penal Code, re-
garding the oontest of local option slections held pursuant to
tha'grovisions of the Texas Liguor Coatrol Act, spescifically
provides in part: :

. %, « o, the District Court of the county in
which such election has been hald, which shall
have original and exclusive Juria&iotion of
all sults to contest such election, and the
proceedings in such oontest shall be conducted
in the same manner, as now govarn the contaest
of any gensrzl eleotion,and sald court shall
have Jjurisdiotion to try and determine all mt-
ters oonnected with said eleotion, inoluding
the petition of such electlon and all proceed-
ings and orders relating theoreto, emdracing
final count and declaration and publication of
the result putting local option lnto effect,
and it shal) have authority to determine ques-
tions relating to the legality and valldity of
sald slection, and to dateraine whetheyr by the
action or want of aotion on the part of the
officers to whom was entrusted the ocontrol of
such eleotion, such a number of legal woters
wares deaied the privilege of voting, as had they
been allowaed to vote, might have materially
changed the result, and if it shall appear from
the evidence that such irregularities exlsted
in brianging ebout said election or in holding -
seme, as to render the trus result of the elec- :
tion impo:sidle to be arrived at, or very doubdt-
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ful of escertaining,,the court shall 24judge
auck cleotlon to be vold, and sheall order the
_prorer officer to order another slection to
be keld, and skall causze a oertified copy of
such Judzient and order cf the court to bo de-
livered to such ofl'icer upon whom is devclved
by 1&3 the duty of ordering such olection,

We think-thet ‘the adove nentioned provision of Arti-
cle 688~40a, suprs, is mendatory, and that the court whioh ad-
Judges auch election to bs vwoid s required to order the propar
officer to order anothar electionr be Ve held, and shall cause
a oertitied copy of such juigment and order of tho court to de
delivared to such officer upon whom is devolved by law the
duty of orderinz such election, .o

A most daiffioult question presonted by your inquiry-
is, vwhothor or not the district oourt has the lozal autharity
and power to amend or correct his former judgment wiick omite
ted the order of the zroper officer to order anothsr slection
to be held &s providsed by Article 666-40a, supra. :

#e quote from the case of Flannery, et al v, Eklen,
108 3, W, (2d) 837 (writ of error dismissed), as follows:

*while it 1s the law, that the trial court
uay not, after the tera st which the Jjudgment
was rendared, corrsct what is termed a judloclal
error, 'The powsr of a oourt to correct inadver-
tent Juignent entries or irregularities *.% ¥ {g
derived from the ccanstitution which creates the court,!
and :re not dependant upon legislative authority,
25 Tex. :ur. De 530. pare 155. .ot

nipglthoush jurisdiotion over the subject
matter and the parties is generally exhaustoed
aftor finasl judgment, get, in a _proper case, the
court may tieke other orders notﬁinoonaiatan£ with
the cdjvdication. Thus neceasity for protecting
versons or property in the control of the court
may arise after Judgmentﬂns;baan pronounced, and
the exarcise of jurisdiction over such persons
or prorerty may be entirsely oonsistedt with the
integrity of the final ju t and therefore
not affeocted by the rule forbids a change
in the Judzment after expiration of the térm,
Caertainly a court has inherent asuthority at any
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time to 4direet such process or make suoh orders
as may be necessary to cariry its judgment into
execution,' 25 Tex, Jur. p. 531, par, 137,

. "Aftor stating that the court after the
term is closed has no power to revise or modify
& Judgment on the merits, the Supreme Court as
early as Chambers v, Hodges, 3 Tex, 517, 529,
saysy 'This limitatiocn upon the authorlty of the
ocourt, will not preveat the corredtion of cleri-
oal srrors or mistakes, or defscta of form, or
the addition of such oclause as may be necessary
to oayry out the judgmeat of the court,.t

*In Trammell v. Trammell, 25 Tex. Supp.
261, the Suprems Court says: !The court may, .
after the term, amend its records and judgments
50 far as to correot msrely clerical errors or
mistakes, or by adding such omitted clauss in
the rendition of the Judgnent as may be necassary
to givelt effeot, when there is anything in the
Judgnent by whioh to amond,?

"This judgment is on its face indefinite,
uncertain, and ambiguous.

"Ses, also, Coleman v, Zapp, 105 Tex. ¢« 491,
151 S, W. 10403 Gerlach Mercantile Co, v. Hughes-
gg:arth-Anderson co. (Tex, Civ, App.y 189 8. W.
. .

ntaA judgment may properly be amended aso as
to reliove it of .ambiguity.

ntIncorrect and aerronscus recitals may be
corrected, omitted recitals supplied, and improper
reclggla stricken out, by anendment,* 34 O. 7.
p. 236, .

nSes, also, Frssmen on Judgments, vol. 1,
P 274, par. 142; Black on Judgments, vol. 1,
P 178, par. 137.%

For the purposes of this opinion, we must assume that
the district ocourt intended and 4id perform the duty imposed
upon him by the above mentioned statute, and that the Judgment
and order actually rendered by the ocourt oomplied with the
provisions of the said Artiole 6688-40a, although ths judgnent
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and order as aotunlly written 414 not contain such provision,
If this be true, it is our opinion thot the district court is
authorized to oorreot the ludgment as aotually written to the
extent thot it will oconform with the Judgment and order cotuale-
1y rendered, If this be done, the Commi:sioners*' Court must
. order the alection in compliance witk the order of the court, -
(See the case of Smith v, Blunt, 127 S, ¥, (24) 325,) However,
on the other bhand, if the court ‘had no intention snd the judg-
mant and order of the court 4id not oomply with ths vrovisions
of Article 656-40a, supra, the juldgment of ths oourt cannot
now be correoted to conforn with the provisions of saild statute.

Apparently there was no appeel from the Jjudgient of
thes distriot court dmthe tem of the court at which suoh judge
nent was rendered has terminatesd, If the judgment and order
of the court ocannot be amended or correoted as above mentioned
and the judzment of tha court holdinz the election vold is
final, it is our opinion thst the Commissiomers' Court can
legally order an slection in compliance with the new vetition
presented to the court,

: Trusting that the foregoinz fully answers your in-
Quiry, we are '

!ours very truly
ATTORNEY OENERAL OF TEXAS

s L M‘__/ WUM

--ﬁi‘ -

ATTORL s S<HebAL Aprdell %illisme
' Auistant
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