OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MANN
ATronnty GENERAL

Honorable Homer Garrison, Jr., Director
Department of Public Safety

Camp Mabry

Austin, Texss

Dsar Sir: Opinion Wo. 0O-%135

to vhether or not
the present i exe

& druggist. ///
ou
t1

"It is r({:;er

} of

B1ll &R0, 8 1l-a,

any medicinal gﬁbﬁzatio {which wvould imclude
pareg ) excent ¢ out a prescrip-
tio t11 Septembe

he statyute to ch you refer is Ssnate Bill Ko. 70,
e Regular Session, 47th Legislature, amending House
50, ;-.ch\’oi\the Regular Session, 45th Legislature

d Housp Billl No. 440 is now codified as Article
7 Rgdal ode. 3Ssid article {s the Uniform Narcotic
Drug Act, long 9&& ocomprehensive statute, providing in part

as follows: ~ = -

o

Ssction 1, subdivision (12): "'Opium' in-
cludes morphine, codeine, and heroin, and any
compound, msnufacture, salt, derivative, mix-
ture, or preparation of oplum, but does not
inelude spomorphine or any of its salts,”

NO COMMUNICATION IS TO BE CONGTRUED AS A DEPARTMENTAL OPINION UNLESS AFFROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT

e
-
e

3



Y
Honorable R-mer Gerrieson, Jr., Page 2

Section 1, subdivistion (14): “'Rarcotic
drugs' mesns coce lesaves, opium, pyote. mescal
bean, &nd cannabls, snd every substance neither
chenicslly nor physically distinguishable from
them.”

Section ©3 "It shall be unlawful for any
person to manufacture, possess, have under his
control, sell, presoribe, adninister dispense,
or compound sny narcotis drus.

feoctlon 2A: "It shall not be unlawful to
manufacture, poasess, have, control, sell, pre-
soribe, administer, dlspense, or compound any
narcotic drug vhere same im suthorized under
the terms of this Aet.’

Section 6, subdivision (1)s T"An epothecary,
in good faith, may sell and dispense narcotic
drugs to any person upon & written presoription
of a physician, dentliat, or veterinarian, dated
and signed by the person prescoribing on the
second day after the same is issued and bsaring
the full name and address of the patient for vhom,
or of the owner of the anlmal for which, the drug
is dispensed, and the full name, address, and
registyry number under the Pederal Narcotic Lavs
of the person prescribing, if he is required by
those laws to be 80 registered. If the prescrip-
tion be for an animal, it shall state ths species
of animal for vhich the dmig is preseribed. The
person filling the preseription nhnll vrite the
dete of filling and his ovn aignsture on the face
of the prescription. The prescription shall be
retained on file by the proprietor of the pharmacy
in vhich it is filled for a period of tvo {?)
years, 30 as to be readily accessidble for inspec-
tion by any public officer or employee engaged
in the enforcement of this Act. The presoription
shall not be refilled.”

Section 91 "# # ®, Ppovided, however, any
one can purchase one (1)} ounce of paregoric for
medical purposes without a proaoription. As
emendad Acts 1541, 57th Leg,, 8.B. #0, & ».°

There ere other sales of narcotics suthorirzed by the
A¢t, not necessary to be pointed out here {(for instance, suthor-
1zed seles by licensed vholesalers).

Spcticn 1 of zaid Senate Bill No. 70, cited abdove,
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vhich became effective OJctober 7, 1941, amends Section 8 of
Article 775b to read as follovss

"See. 8. Excopt as othervise in this
Act specifically provided, this Act shall
not apply to the follawving casest

"Administering, dispensing, or selling
at retail of any medicinsal preparation that
contains in one (1) fiuld ounce, or if a
8011d or semi-aolid preparation, in one (1)
avoirdupols ounce, not more than one (1)
grein of codeine or of any of ita salte,

‘The exemption authorized by this Sece-
tion shall be subjsst to the following con-
ditionss (1) Thet the medicinal preparstion
administered, dispensed, or sold, shall con-
tain in addition to the narcotic drug in 1¢,
pome drug or drugs conferring upon it medioci-
nal qualities other than those possesssd by
the narcotie drug alone; and {2) that such
preparation shall be administered, dispensed,
and so0ld in good faith as & mddicine, and
not for the purpose of svading the provisions
of this Act.

"Hothing in this section ehall be con-
strued to limit the kind and quantity of any
narcotic drug that may be preseribed, sdminis-
tered, dispensed, or sold, to any peraon op
for the use of any person or animel, when it
is prescribed, 4dministered, dispensed, or
s0ld, in camgliance with the gemeral provisions
of this Act.

Bection l-a of said Senkte Bill No. 70 is as followst

"Section l-a. On and after September 1,
1943, Section 1 of Senate Bill Wo. 70, Regular
Session, 47th Legislature, ia repealed, and in
116y thereol this Zection l-a shsll prevall and
be in lieu thereof. And on and after Beptember 1,
1053, Section 8§ of House Bill Mo, 430, Regular
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Session, 55th Legislaturs, Acts of 1937,
Chapter 169, as amsndsd by Senate Bill No.
70, Regular Session, 47th Legislature, hs
and ths same 1s hereby further amended so

ag to read ss follovs on and after Ceptember
1, 194%;

“'section 8, (Preparations Exempted).
Except as othervise in this Act epecificsally
provided, this Act shall not apply to the
folloving casest

“*(1) Preseribing, administering, dis-
pensing, or selling at retail of medicinal
Preparation that contains in one ??3 fluid
ounce, or if a eolild or somi-~-sclid preparation,
in one (1) avoirdupois ounce, (2) not more than
two (?) grains of opium, (b) not more than ons-
quarter %{/h) of a grain of worphine or of any
of its salts, (c) not more than one {1) grain
of codeins or of of its salts, (&) not more
than one-eighth (:7%) of & grain of heroin or
of any of its salts, (e) not more than one-helf
(1/2) of & grain of extrect of caanabis nor
more than one-half (1/2) of & grain of any more
potent derivative or preparestion o cannabis,
(r) and not more than one (ll of the s
?aa.d above in clauses (a), (b}, {e), (d;, &nd
.).

"1{2) Prescribing, sdministering, dis-
pensing, or selling at retall of linimsents,
ointments, and othor preparations, that ars
susceptible of external use only and that con-
tein narcotic druge in such combinations as
prevent their being readlly extracted from
such liniments, ointments, or preparations,
except that this Aet ashall apply to all lini-
ments, ointments, and other preparations, that
contain coea leaves in any quantity or combina-
tian.

“tThe exemptions authorized by this Section
shall be subject to the folloving conditions

“1{a) NRo person shall prescribe, sdminister,
dispenss, or sell under the exemptions of this
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Section, to any one perscn, or for the

use of any one perscn or animal, any pre-~
paration or preparations included within
thia Section, vhen he knovs, or can by
reasonable diligence sacertaln, that such
prescridbing, sdministering, dispensing, or
selling vill provide the person to vhom or
for whose use, or the owner of the animml
for the use of vhigh such preparation 1a
presoribed, administered, dispensed, or
sold, within any forty-eight (48) copsecu-
tive hours, with more than four (%) grains
of opium, or more than one-half {1/?) grain
of morphine or of any of its salts, or more
then tvo {?) grains of codeine or of any of
its salts, or wore than one-quarter (1

of a grain of haroin or of any of 1its salts,
or more than one (1) grain of extract of
cannabis or one (1) grain of any more potent
derivative of or preparation of cannabis, or
vill provids such person or the owner of such
antmal, within forty-eight (38) consecutive

‘hours, vith more than ones preparation exempt-

od by this Section from the operation of this
Mt. : )

“1(b) The medtcinal preparation, or the
liniment, ointment, or other preparation sus-
coptible of external use only, prescribed,
administered, dispensed, or sold, shall con-
tain, in addition to the narcotic érug in 1it,
some drug or drugs conferring upon 1t medicinal
qualities other than those possessed by the
narcotic drug alone. 3Such preparation shall
be prescribed, administered, dispensed, and
80ld in good faith as a medicine, and not for
:ho purpose of svading the provisions of this

ot. '

"'Nothing in this Section shall be son-
strued to 1limit the kind and quantity of any
narcotic drug that may de prescrided, sdminister-
ed, dispsnsed, or sold, to any perasmn or for the
uge of any person or animal, vhen it i{s prescrib-
ed, sdministered, dispensed, or aold, in com~-
pliance vith the general provisions of this Act.'”
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From & study of the quoted sections of the statute,
it vill be seen that 3ection 2 of the Act is the principal
prohibiting section thereof, end Section 8, both as 1t reads
pov and as it will read after September 1, 1943, is an exempt-
ing, rather than a prohibiting, provision, except as to sub-
division (a) thereof, vhich will merely place a further limi-
tation on the exception therein provided.

8ection 2 prohibits the sale of any nercotic drug.
It therefore becomes necessary for us to determine whether
paregoric is a narcotic drug within the definitions of the Act.

The Ameriecana Encyclopedie defines it as follows:
"Paregoric {Greek --- soothing) an opiate, the camphoreted
tinoture of opium. It is composed of oplum, benzoic acld, cam-
phor, oll of anise, honey and dilute alcohol. Every fluid ounce
contains tvo grains each of the opium, acid and camphor and tvo
minims of oil of enise.” Stedman's "Practical Medical Digtionery”
(11th Ed4., 1930) gives this formula for paregorict 'Tinatura
opii camphorata: opium ¥, benzoic scid ¥, camphor #ﬁ oil of
anise 4, glycerine 40, diluted alcohol to make 1000." The
United States Pharmecopoeia (1lth Revision, June ), 1936) pre-
scribes the following formula for psregorics

"Camphorated Tincturs of Oplum yields,
from each 100 ¢ ¢, not less than 0.035 gram
and not wore than 0.045 gram of enhydrous

morphine.
"Pincture of Opium K0co
01l of Anise hce
Benzolec Acid hgm

Camphor am
To make 100%cc. "

We are informed by the S8tate Health -Department that thia formula
contains not more than two grains of opium to the fluld ounce,
and that the other drugs in paregoric confer upon it medicinal
qualities other than those posseased by the oplum alone.

It 18 therefore our opinion that the sale of not more
then one ounce of parsgoric for medical purposes without a pre-
scription 18 permitted by Section 9 of Articls 725b, Vernon's
Penal Code, as amended, but that the sale of more than one ounce
of paregoric does not at the present time come vithin the ex-
emption of Bection 8 of Article 725b, Vernon's Pensl Code, and
thet its sale is prohibited by Bection 2 of said Article, but
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that it may lawfully be sold by & drugglist on prescription in
compliance with the provisicns of Section 6 of said Article.
It is our further opinion that paregoric is within the exemp-
tions of Section l-a, Senate Bill Ko. 70, 47th Legislature,
Regular Session, amending Section 8 of said Article 725b, ef-
fective September 1, 1943,

We call to your attention, hovever, the fact that a
medicine labeled "paregoric” may, by reason of evaporstion or
for other reason, contain more than tvo grains of oplum in one
flunid ounce, and thus be without the exemption provided in Sec-
tion l-a of Senate Bill No. 70. In the final analysis, vhether
it is 3014 in good faith es a medicine, etc., and vhether it
contains more than two grains of opium per fluid ounce, must
be determined as a matter of faoct in esach instance.

Yours very truly

Ao e T

W. R. Allen
Assistant
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