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Honoradle George H., Eheppard
Comptroller of Fublio icoounts
Austin, Texas

Dear SBirt

Opinion No. 0-4139 :

Ret Is property in Texas passing under
a power of sppointment graanted in
1920 and exercised in 1941 subject
to an inheritance tax? '

%e are in receipt of your letter or Ogtober 18,
1941, in whioch you request the opinion of this department
on the guestion set out in your letter as followss

"The question has deen raised dy the Tex~
arkans National Bank of Texarkana, Texass, Exeecue
tor of the estate of ¥rs. Sophie %“essel, who
died on Fay 10, 1941, s resident of Bowie County,
Texas, as to whether or not property in this
Btate pessing under a Power of Appointment,
granted by Mrs. Wessel's hustand in 1920, and
exercised in May of this year, by her, is subd-
Jeot to an Lnheritance Sax. '

ﬂ. L .' i

. In order to more fully compreshend the question
you ssk we will set cut ocertsim other pertinent faets which
we have gathered from the file which you snolosed with your
letter of opinion request. On March 19, 1920, Herman A.

" ¥essel executsd his last will amnd testament. TYertinems por-
tions thereof read as followst

"SIXTH: As to all of the rest and real due
of my estate, real and personal and mixed, where-
ever looated, not hereinberore specifically de-
vised and bequeathed, I give, devise and begueath
the same to ¥r, W, R. G of Bowie County, Texas,
and to Ben Wilson, of Miller County, Airkansas, as
Trustees, to be held by them end thelr sugscessors
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for and upon the following purposes, umes and
trusts, namely:

1
' L ] [ ] -

“CHVERT: I direot thet this trust shall
teminute at the death of my beloved wife, Sophie
wessel, hereinbefore named beneficiary, and the
principal fund therecf, after her decease, freed
from all trust, I give, dequeath and devise to
such person as she may in her laet will and tes-
tament nare, designate and appoint. I recommend
and suggest to herdlst if she shall execute such
last will and tegtament that she meke such lega-
cies, devises and bequests to the ohildren of
ry sister, Philomens Yoemke, then living, or to
their desendants, if any, as she may deex proper
and advisable, If she should feil to exercise
suoh powér of appoiantment by executing her last
will and testament, then I give, devise and be-
queath the prinoipal of the sforesaid trust
estate, absolutely, freed from sll trust purposes,
to the seld ohildren of my seid sister, rhilomena
¥osmke, surviving my said wife, ghare and share
alike, and the issus of deceased children and
their heirs eand assigns forever, said issue to
teke the parents share per stirpes and no per
capita. In the event of the death of the chlldren
of ny ssid sister, Thilomena }oemke, without is-
sue, then this devise is to seid remaining children,
shere and share alike; but in the event any of
such children of my sister shall die leaving law-
ful issues, him or her surviving, then the share
of such deceased chllé shall pasa to the surviv-
ing issue of such c¢hila, the sare to be distrib-
tted among such iasue, eguslly, rer sitpres and
not per carita,”

From the above it may be. seen that the testator
gave to his wife the power to appoint by her last will whom-
ever ahe desired should take the remainder of the trust fund
ocreated by bim in his will, Irf she failed to exercise the
power of sppointment then the testator provided that the
prineipal o the trust estate should go to the ohilérsn of
Lhis sister. ‘“‘he testator died subsequent to the execution
of this will. '
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¥Mrs. Sophie i essel exercised the power of arpointe
ment granted to her by the testator in a will that she exe-
cuted on the 5th day of april, 1238, TYarsgreph 15 of seid
wlll provides o5 followa:

*FIFPTREENt It 48 my will, end I hereby nume,
designate, nominate and appoint Dr., H., E. Voosley
of Texsrkana, Arkensas, to have and receive all
the remainder, rest and residue of the said trust
estate of my deceased hushand of every kind,
charegter and desoription, real, personal and
mnixed, wheresoever sltuate, remaining upon my
death and after the payment of the faregoing ape-
clally eppointed bequegts and deviges. ind I
also give, devise and bhegueath unto the said
Dr. H. E. Woosley of Texarkans, Arkansas, all
the rest, residue and remainder of my separate
estate and property of every kind, charaoter
and deseription, real, personal ¢nd mixed; bdoth
in cczmpensation and gratitude for his devoted
care and attentlion during my widowhood and old
age,”

¥rs. Wessel died on ¥ay 10, 1941, a resident of
Bowie County, Texas. Ye have pointed out the facts in ocon-
nection with the two wills in order that it may be seen that
Mra. Vessel did exsroise the power of appointmsnt and she
nominated &nd appointed an indlvidual to receive the residue
of the trust estate who was & different individuel than the
individuals named by the originel testator to take in the
event that 'rg. i'essel did not exercise the power of appoint-
ment zranted to her,

Article 7117 of the Revised Civil Statutes of Texas
as amended in 1939 provides in part ss followa!

*ill property within the Jurisdioticn of
this State, real or persomal, corporate or in-
corporate, and any interest therein, includi

ropert assl under :Ege?eral ower of #ape
ointment exoro%ae by 8 decedent w 2

. e + » wnioh stall peaes absglutely or in trus
by will or by the laws of {&esoeant or distribu-
tion of this or any other State, or by deed,
grant, sale, or gift made or intended to take
effect in possession or enjoyment after the
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death of the grantor or donor, shall, upon
passing to or for the use of any person, oor-
porution or sasooiation, bde subjeoct to a tax
for the benefit of the State's Ceneral Revenue
fund, in aocordance with the following oclasasi-
fication. . . " (Underscoring ours) '

‘e The 1939 amendment included for the first time
the language “inocluding property passing under a general
powsr of appointment exerscised by the decedent by will,”

By express language the adbove quoted article levies the
Texas Inheritance Tax against property pasaing under a
general power of eppointment at the time the power is ex-
srcised by the dsosdent by will, Under the facts submitted
in this ocase, the residue of the trust estate of Herman A.
Wesssl is now passing under s general power of appointment
exercised by the dscedent by will, 4ilsc the exerciase of
the powsr of appointment passes the property as of the

tizme of the death of decedent whioh is in 1941 subdsequens
to the amendment to the Texas Inheritance Tax statute adove
~mentioned. :

. The attorneys for the estate in this oase apparent-
1y take the position that the tax levied above on property
passing unier a general power of appointment cannot consti-
tutionally apply in this oase bdecauss the original will of
the testator granting the power of eppolntment wes exeouted
and his death ococuryed prior to the time of the 1939 ewend-
ment to the Texas Inheritance Tax Law which specifioally
taxed the exercise of the power s0 granted.

The courts of this Stats have never passed upop
the proposition involved in this ease, but there are numerous
cases decided by the courts of other states which uphold the
validity of suoh taxation. Some of the leading cases on this
point will be discussed herein,

The genersl rule of law applioskle may de found
in 81 Corpus Juris 1600 as follows:

", « « In some states thers are statutss which
tax the sxsrcise of the power of appoiatment, and
under such a statute, if the beneflciaries receive
by virtue of the axercise of the power, the trans-~
fer is taxadble although the creation of the power
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was before the date of the enmotment, whether
the power was oxercised in a will or by deed.

. 0”

In 1907 the Supreme Court of the United States
1n the case of Chanler v, Eelssy, 208 U, 3. 466, passed
upon s.question:xery similar to the one being dinoul-od
herein. The headnote to such ocase which is found im 2085
U. S. Reports, bdriefly atates the holding of the eourt
in thet case as follows:

=the imposition of a transfer or inhoritlnoo
tax under ch. £84, laws of New York, 1897, on
the exeroise of a power of appointment in the
same manner as though the estate passing therseby
belonged abdsolutely to the person exercising the
power, does not, although the power was oreated
prior to the aot, deprive the person taking by
appointment, and who would not otherwise have
taken the estate, of his property without due
process of law in vioclation of thwe Fourteenth
smendment; nor does it vioclste the obligation
of any ocontraot within the proteotion of the im-
peirment clause of the Federal Conssitution.”

Thers are probably more Mew Iork cases on this
point than there are cases in all the obher states of the
United States put:together. One of the leading cases 18
the case of In He Vandsrdilti's Estate , 83 . Y. Sup. 1079,
In that oese the Supreme Court of New York was concerned
with a situation where a power of appointment had been granted
prior to the amendment to the transfer tax of New York of
1897 which amendzent provided that property passing under the
exercise of said power should de taxable. The point wes
raised that the above amendment wes uncoanstitutional in ap-
Plying it to e situation vhers a power has been granted prior
to the enactment of the amendment because the same deprived
the taxpayer of his property withtut due progess of law, The
court stated as follows:

“s » « The real ground upon whioh the oon~
tenticn of the appellant is made here is that
the execution by Cornelius Vanderbilt of the
power of appointment related back to the will -
of his father, whioh gave him that power, and
that therefore everything conneoted with and
every interest affected by the exerolse of that
power 18 to be regarded as coming under the ad-
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ainisurntion of hilliam H. Vanderbdilt's eatate,
and must de oontrolled by the law in operation
st the time of the probate of William H, Yan-
derbilt’s will, or, thcstate the Pﬂiht'lﬂ made
by the learned counsel for the ap;ellant, that
avery right of inheritance with respect to the
fund passed and becane c¢complete before the pass-
&ge of the amendment of IR97, and no right of
inheritance ocame into existence by the exercise
of the power in the will of Cornelius Vandervilt,
and there is nothing in respest to thiu fund for
the amendment of 1897 to operats upon."”

", « « ANd we think that the suthority of
the state t0 impoas a tax on the right of aus-
oession ocontinued until the time at wkioh the
extent of that right was finally fixed by the
exarcise of the power of appointment., If the
views above expressed are correot, then it i»s
quits apparent that pro rty has not been taken
without due process of but only in the .
ordinary exercise of the risht of the state o
1:;03@ burd-nl upon the oitigen by way of s:ta-
tion.” :

This case was affirmed by the New York. Court of
Appeals as reporsed in 57 N, E, 1127,

The Supreae Judioial Court of Massachusetts in
the oase of Minot v. Stevens, 93 N. E, 973, stated tho rule
as rollcwn'

"e o« It i held, and 30 far a» we know -
without dissent, that, through the exercise of
the power, a right of esuccession to property
mey coms into existenss afterwards, which prop-
erly may be a subjeot for the imposition of a
tex. TEmmons v, “haw, 171 Mass. 410, 50 Ns E.
1033; Crocker v, thaw, 174, Maas., 268, 54", -
i, Eo 5493 In re Dow's F-tﬂte' 167 K. Y. ga?.
&0 i, E. 439} 828 he He Ae 435. 88 /m. St. Rep.
308; In re Cocksey's Istate, l8g N, Y. 9z;

74 N. E. 8801 Chanler v, Xelaey, £08 U, &, 488,
7 Eup. Ct. 550, 51 L, Ed, 882, The tax is im-
posed 88 of the time when the suscession in
posseasion snd enjoyment ogours through the
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happcniﬁg of the event that Qeterminoi it. "

Cpne of the bdest stetemcnts ¢f the rule and the
reasons ror the sa=e was made by the Supreme Court of Wis-
consin in the ocase of kontsgue v, State, 15? i« W 008, The
court stated as followe:

"1, "he inneritence tax, teing a tax upon
the transfer or devolution of property or the
right of succesaion thereto, and not a tax upon
the pronerty itse.f ,may dbe properly laevied upon
a transfer which becomss effedtive by appoint- .
ment made «fter the pessage of the law under a
power previously created, for the reason that
ti:e tranefer does not become complets until the
appointment is made and et that time the law is
in erffeot. Matter of Deows, 167 ', Y, g27, 80
Ne E. 439’ 52 L. Y. s, 433, 88 Am. St, Pep. 5033
'atter of Cooksey, 188 HR. Y. 98, 74 N. E. 8803

. ¥inot v. Treasurey, 207 Mass. 588, 93 N, E. 97%,
23 L. R, 2. (H.S.) 236; Smith v, Probnte Court,
184 ¥inn. 308, 145 N. ., 390, 50 L. Pu de (¥.0.)
26% .an. Cas. 1918R, 8681."

Cne of the leading oeses on this point ia the
oase of Waghovia Bank & Trust Co. v. Doughton, 128 3, I,
176, by the Supreme Court of lorth Cerolina., In that cass,
28 in the oase bhefore us at this time, the powar of eppoint-
ment was granted prior % the enactment of the statute
wiiioh euthorized the taxation of the exerclse of said power
by a degedent., The gourt held that property rassing uwnder
such exercise of the power was taxable and was a preper sube-
Ject of texation., The court steted as followes

"e o » If the right t0o take property b’
bequest or devise be not an inherent or natural
one, but a privilege agcorded by the 8tate, whiagh
it mey grant or withhold at_ ita pleasurec, 1t fol-
lows that the right to mece a will, or to exar-
olse the poweyr of aprointment by testaventary
disposition, is equally & privilege and équally
2ubject to the taxing power of the stete , . .

"The exercise of the power of appointnent
now under consideration took place by the permie~
slon and under the direet protestion of our laws,
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This would seem to bring 1¢ within the reach
and power of the state to tax. . ."

" The case was reversed by the Suprere Court of
the United States in an opinion reported in £%2 U, 8, 567,
71 L. Ed. 413. The Supreme Court reversed the ocase because
Lhe Suprerxe Court of North Carolina had taxed property lying
without the State of North Carolina. However, in reveraing
the case the Supreme Court of the United States reocognized
the rule stated herein and stated as follows!

*In Orr v, Gllman, 183 U, S5, B78, 48 L. ed.
1968, 22 Sup. Ct. Rep. 213, and Chanler v. Xelasey,
205 U. 5. 465, 351 L. ed. 882, 27 Sup., Ct, Rep.
550, this court held that by an aot passed sud~
sequent to the instruzent whioh oreated a power
of appointment New York migh$ tax its execution
without violeting the l4th Amendrent, . ."

) In the omse of Btate v, Probate Lourt of Ramsey
County, 1485 N. ¥. 390, the Supreme Court of Minnesota upheld
the validity of a statute which taxed transfers of property
by the exercise of a power of appointment including transfers
where the power had been granted prior to the passage of the
ast in quesition. ‘

- The most recent cass that we have found discussing
this guestion is the case of Commonwsalth v. Fidelity and
Columbia Trust Co., 146 E. W, (28) 8, by the Court of Appeals
of Xentueky. In that case the court had before it a faot
situation somewhat similar to the one before us at the pres-
ent time and the eontention was made that to apply the ine
heritance tax to transfers by the exercise of the power of
sppointment in a ocase where the power hed been given prior
to the enaotment of the statute authorizing the taxation of
such transfers would render sald statute invalid es deing
retrosotive, The gourt statsd as follows!

". o« +» Fut 1t osnnot be said that the Leg-
islature in l:ying a tax on the appointees tak-
ing the property is in rcelity making the tax -
retrcactive and taxing the property of the donor.
As was 8ald in the Manning oass, the benefiaiary
had no right to the possession send enjoyment of
the estate until the donece's death, thus s new
right came into existence and it ia this whioh
the statute has taxed."”

neadbiads;



38
Honorsble George H, Sheppard, Page 9

In the brief submitted by the atterneys for the
estate is contaeined the following statement:

"The law relating to such matter 1s, aocord-
ing to our understanding,thereof, oocntrary to the
vicws expressed by ¥r, 5ird, upon the theory that
the appointes takes by virtue of the original grant,
which precludes the exaoction of an estate iLax enact-
ed aftor the death of the donor of the power, as
in the present instance, notwithatunding the em-
actment of the present law providing for a tax up-
on property passing under a genersl power of ap~
pointnent exeraised by the deaedent by will, amd
it was 00 held in the oases of United States v,
Fiﬁld. 255 U. 8. 867, 8% L. ed. 61?, 41 Sup. Ct.
Rep. £38&, and Ephriem Lederer, Colleator of Ine-
ternal Revenue rfor the First Distriot of Pennsyl-
venis, v. Jobhn W. Pearce, Rxr., etc., of Alfred
Fierce, decsased, 264 Fed. 495, whioch oamses are
also reported in 18 A. L. R. 1481, et seq. and
rather extensively annotated.”

%e heve examined ths ocase of léderer v. Pearoe,

266 Ted. 497, and do not believe that the same in any way
. touches upon the question in this case for the resson that

in that case the Federal Lourt was not oonsidering atax
statute whioh taxed the pasaing of property upon the exer-
cise Of & generul power of eppointment. Also in the case

of United States v. Fleld, £55 U, 8. 257, the Supreme Court
of the United States was not oonsidering a statute whieh
srecifioally taxed property pessing by the exercise of a
general powey of appointment. In that case the court stated
hat the queation was one of statutory conatruction und the
only suthority for the taxation of the property pessing under
a general power of appointment was a regulation issued by the
United Stetes Internal Revenus Department. In pessing on '
that cuesticn, however, the court reoogunized the general rule
stated throughout this oplnion and stated ae follows: -

*No vuestion being suggested as to the power
of Congress Lo imposs & tax Upom the psssing of
property under testamentary exeoution of a power
cf aprointment created dafore, but exesuted after
the passage of the taxing aot {(see Chanler v.
Kelsey, 205 U, &. 466, 473, 478,479, 81 L. ed.
88:, o848, 888,889, &7 Sup. Ot. Rep. 6503 Kpowlton
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'. l'o@ﬂ, 1?3 Ul :-t 41' 55"51’“ L. .a. 969'

275977, <0 Sup. Ct. Rep. 747), the ocase involves

meroly a question of tre construocticn of the ast,
"

Ry way of conclusion the Texas Inheritunce Tax
Lew taxes property passing upon thse exeroise of a general
rower of eppointment exercised by a decedent by will without
making any Gistinetion as to when the power of appointment
was granted to said decedsnt. Based upon the above author-
itses, 1t is the opinion of this department that the tax:is
dus in this coase, desrite the¢ faot that the power of ap-~ -
pointment wee granted prior to the snaotzent of the stat~
utory amendxent in questlon.

- We trust that the foregoling will be sufficlient to
enlighten ycu in this matter.

Yours very truly

FIRST ASSISTANT
ATTORNEY GENERAT,

BG1LM

APPROVED

OPINION
COMM

BY.



