OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C, MANN
ATTORNKY GENERAL
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SOACFR 0L Uo Uo vioer
State Righwvay Engineer
Austin, Texas

Dear 3irt Opinfon No. O-¥

vy anartnnnt G exan for
i injuries - ;
forth.

"Recently, while wor for /s County
Comrissionsyr, one
seriously hurt.

asked our
8 use the =men
operats & county
County men to
3N the injured men vas
for the Department. Thie
e County was to lazxt only

County for the fev days and in & conference
among the eaployee, our job superintendent,
our resident enginser, and the County Com-
misslioner, it ves agreed that the employee
vae to be dropped from the Department ‘s pay
roll vhere he vae making $150.00 per month
and was to be paid by the County &t the
rete of £1.00 per hour. After vorking some
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four or five days, he had actually deen on
the County pay roll fifty-one hours, he
received this injury vhile repairing the
shovel, vhich vas doing vork oa & County
project on & County road under the diree-
tion of the County Commissioner.”

Under the foregoing facts, you wish to be advised
vhether or not there is any 1iabdility on the part of the Texas
State Righvay Depertment and vhether you have suthority to
assume lladbility and pay benefits under the Compensation Act
applicable to the State Highway Dapartment,

By the Acts of 1937, A5th Legislature, Chapter 502,
certain provisions of the Workmen's Compensation lav vere adopt-
sd vhereby the State Kighway Department of Texes wes suthorized
to become self-insuring. vith compensation benefits payable to
infured smployess in sccordance vith the provisions of the Act.
This Statute, containing Sections 1 through 20 is incorporated
in Vernon's Annotated Civil Statutes as Article 667As, 3ub-
section 2 of fection 7 thereof providest

“tRmployee' shall mean every person in
the service of the State Highvay Department
under any appointmsnt or expressed contrest
of hire, oral or vritten, vhose name sppear:s
upon the pay roll of the Btate Eighwvay De-
partment, sexcept offieials appointed by the
Governor with ths sdvice and consent of the
Senate, except clericel and office employees
not required by their duties to travel or
vork avay from their office, and exsept all
positions for vhich itemized appropriations
ere made by the Legislature. Xo persoz in
the service of the Btate N ghvay Department
who is peid on & Diecevork basis, or on any
basiz other than by the hour, day, veek,
month, or year. shall be oonsidered an em-
ployee and entitled to compensation under

the ttgm and provisions of this Act.
LR R

Section ¥ of uaid Act, providest

“If an employee of the Department sus-
tains an injury in the eourse of his employ-
ment, he shall de paid compsnsation by the
Departmsnt, &8 hereinsfter provided.
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Seetion 7 of the Act provides that the term “injury
in the ocourse of his employment” shall be defined as in B8sc-
tion 1, Article 8309, Revised Civil Statutes of Texss, 1925,
which definition, excepting sertain injuries, provides that

she term shall (nclude all other injuries of svery kind and
character having to do wvith and originating in the wvork,
businses, trade or profession of the employer received by

an employee while engaged in or about the furtherence of the
affairs or business of his employer vhether upon the ewployer’s
premises or elseviere.

From the faots abdve stated, it 1s clear that the
injured party vas noet an employse vithin the provisions of the
Aet mentionsd at the time of his injury. BRe wvas engaged in
operating or repairing county equipment used on county projects
or rotds and being on the eounty pay roll at the time. He was
not 1n the service of the 3tste Kighwvay Department st the time
he was injured nor sngsged in or about the furtherance of the
affairs or business of the Biats Kighway Department.

It iz well settled by the suthoritiesz in this State
that ths location, designation, construction anéd msintensnce
of State highvays by the 3tate Highway Department is a govern-
mental function. Buchensn vs, Btate, 89 5. ¥. (24) 239; Robbins
va. Limestone County, 268 S. ¥. 3151 Heathman ve. Singletary,
Tex. Com. APp.) 12 5. W, {24} 150t Brooke ve. Stete, 68 &, V.
28) 5343 Mertin vs, Btats, s, ¥, (24) 13).

Also 1t 1z vell settled that the Stete is not liable
in damages for perionsl injuries received through the negligence
or careless acts of its officials, agenty or employeess, unless
1t shall by legislative act sssums such 1iadility and consent
to be so lizble. ks ve. State and Nartin vs, 8tate, supreg
State va. McKizmney, (Téx. Civ. App.) 76 8. W, (24) %561 59 €. J.
pp. 194-196; Annotaticns in 13 A. L. R. pp. 1276-12E1 and 47 A,
!-ll Ro ppo 1*92’ m). - .

The suthoritiet cited in the last tve paregraphs above
sst forth sre on the general :roposztien of liablility. Under
the provisions of Article 66743 hovever ths Legizlature sasumed
11gbility for such Highvay Department employees injured in sc-~
coriance with the provisions of the Act. Under ite provisions,
nefthar the Etate K ghvay Department nor its officilels, servante
or agents have any authority tc waive or disregard any portion
thereof by assuming liability for injuries outside the scope of

eaployment.,
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It is, therefore, the opinion of this departmsnt that
the Btate Eighway Department 1s not 1fsble nor doss the Depert-
ment have author:.txrto assums lisbility and pay benefits under
the provisions of Article 65678s, Vornon's Annotated Civil Stat-

utes, under the facts set forth.

Yours very truly
OF TEXAS

WJIRE1RY

RPPRAVZ™,
OPIN:ON 3
COMMITIEE ;



