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Déar B8irt Re: Liability of the State of
_ Texas for &amag s Iesult-
ing from » e Yo pro-

sted\by the eount and
duen thoreto its main-

¥e are in »e¢ letter of Ootober 1Y,
1941, whioh iz as Ly :

hio¥ me an opinion
" ths following

mes County asguired
k-0f of what is now d3s-
ghvay Xo. §' lesading fraa
* County line in the direo-
t of Hempstesd, Road superinten-
County supesvised ths construge
ghway. Yedoral funds supplexsated
ands, As a result of the duilde
fghway, the natural flow of & smell
: rbok was changed by & falilure te pro=
perly plafe a sulvert through a ramp, Sincs the
construction of the Righway, the State Highwey
Departusat has takan ever the maiantensace of the
igmay ané bas qontimously seintaiaad e rea
ar the pas years now
sulted to an ad jncent landowner, and this danage
{8 directly attributadle ta the tailure to pus a

eulvexrs in,



_ Benom:l.o Tos Falss, pags 8

QUESTION: Is OGrimes Oounty er the HState
of Texas liadle for damages resulting from a
failure to properly plage & culvert under a desig-
nated State Highway, provided psrmission #& dring
- suit is obtained?

"This question does not seem t0 have ever a-
risen in the reported cases, ' _

"The argument from the county's side is this:
Full management and eontrol of the highway is exer-
oised by the State Highway Departaent. Orimes
County no longer has any suthority in the pre-
mises; and therefore it appears that the State
Highwey Department is lisble, The State Highway
Department has since reconstructed the right~of-~
‘.\uzt in the immediate vicinity of the dansged pro=-
pery. :

“The changs in control of the highway is
what makes the problem eomplex, I find no state .
ute touching the question.” I

Upon this state of faote you have submitted to ui the
following question:

.- WQUESTIOR: Is Griames County or the State of
Taxas liable for demages resulting from & failure
t0 properly place a eulvert under a designated
Btate Highway, provided permission to b suit
is obtained?"” _

: Subssquent to receiving your letter of Octoder 17,
1941, we wxote you on Noveaber 18, 1841, requesting that your
advise us whether the reconstruction or maintenance of the highe
way in question by the State Highway Department in any manner
saused the damege in question and whether or not the eulvert 4in
question was ehangef or yeoonstrueted im any manner., JIn reply
$0 this fnquiry on November 85, 1941, you wrote us as follows:

*This is in answer $o yoiur lestter dated
Novembsr 18th asking whether or not the recon-
strustion of the highway dy the State Highway De-
pertasnt in any manner csused the damege in ques-
tiorn and whether or not the sulvert in question
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was éhnnsod’or regonstrusted in any mannex,

. w9 both of these questions the answer: tr

tNo*, Ths Highway Department has merely maintaine

ol tho perticular section of the highway. Heavy:

raiua esch year wear the embaniment dowh GoRgidere

1{mnnaturmgmdmmn11mmoﬁto .

odioally restore the embankment, 5o the state-

maent: *The State Highway Dapartment haz since re-

-gonstructed the right-of-~way {n the immediate vioci-

nity of the danmaged property' simply means that

the dtpartnont has meintained it.

, "It 1: true that Grimes County sonstrusted

the oulvert in question where it now is, The Eigh-
way i85 now & main arterial highway, snd was saken
over by the State Highway Department very soon nr-
ter itm nonp‘.lotion by Grimen County,

h T :lmll ‘gladly anncr any rurthcr questions
vhish you may have,*

Ye have been unable to find any ocontrolling statutes
govering the situstion presented by your letter nor have we
besn able %o find any reported case dealing with the expreass
question preseated,: hotmr ‘by the Acts 1f 1925, 39th Legisla-
ture, On?hr 188, Beotion 2, deing Artlc!.o 88Y4b,
_.of Yernca's Revised Oivil shtntn of 1925, the Legislature pro-
. vided that al) highnn in $his Btete inoluded in the plen proe
viding & system of 8tate Highways as prapared by the State High~

. way ¥agineer iu sgcordsnge with Seotion 11 of Ohapter 190 of tho
‘Genersl Luws of the Regular Bessiom of the 35%h Lagulatuu ’
htrabr dodgnatod as the at-au Highway Bystex,

' C 'chajar 186 puges 456-458 of the Aots of the 39th
Logislatuo of 1925, boi.ns Artisle 6674c through 6874n, together

with smendnmeants thereto, provide for the losetion, relocaticn
Conatriotion snd mainteasnge of ali State highways by the Highe

~ way Departaent, = Oommimsioners' Gourt of oountiss of thh State
‘m never sxeroised any Jurisdietion over Biate Rhighways sx-

. ¢ by virtue of the Ms of the State ss endsted by the I.csu-

- and the Legislature has suthority to take away the -
'1u1ct£on ofise eonferred upon sommissioners' gourts over ne

highways of the Stats, and this she Legislature: hat

Artiole BEY4b thyough 8674n of the sed Givil Bta

Texas of mts. Euthnan Ve atnglo Goma, Ap). *13 Sﬂc (aﬁ)




150, As & result of snu vesting of exelusive Jurisédistion

over the loeation, relbeation, omtmucn and maintensnes

of Btate high!tys in the Btltt Highway Department, the State

and mot the ecunties are liable ror tn:gu %0 vate pro-
perty resulting from the sonstrustion msintensnce state
highways, W¥ilbarger Gounty v, Hall, {(Comm. App.) BS B.¥%, (22)
7oY. This rule however would not apply in our opinion whare

the damage by the souaty rather than from the maintenanse of sueh
highway by the Stats Highway Departament, -

It is our understanding from your lettera ahove quot=
od that tho hi in question was originally duilt by Grimes
County, and that the failure at the time of such construstion
to proviéds a culvert in said highway has dliverted certain water
resulting in damags to abutting property. Bubsequent to the
conétruction of said highway by the sounty the State Highway
De nt took same over and has mainteined it since sush tino.
This being the case it iz our opi.nion that the damage, if nnr.
to the abutting property by virture ef fallure to install
culvert resulted immediat upon completion of the hishuy
although water may not have bosan diverted by it until soms sub-
sequedt time, Therefors, we are of the opinion that the dsmage
resulted from the construction snd not from the maintenance of
such highwgy. .

.. You are, therefors, udviud that it is the opinion
. et ‘this de { shat \mur the feets sst forth the scunty
and mot t)u 8tate 45 liable for any damage ruv.l.tug rrou the
m:.uro to provtu the sulvert in questien, .

- We trust that this runy answers the quuts.nn presente
:.od by m. -
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