83H

OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

ERALD C. MANN
+ MTTORNEY GENERAL

Honorable Bert Ford, Administrator
Texae Liquor Control Board
Auatin, Texas

Dear Sir: Opinion Ho. 0-4193
Re: Is the locqtion of \Falter

lolature passed
284, 1185 end 1186 of
of Texas, under the
1aded along or upon navi-
under apedisl eharters
tend their limits for limit~
d 30 as tu in‘ ude within the aity

' geble strean upon which the oity
‘atn“ and the land 1yin5 on each side

- bouanrIOl of the clty. and were given
oertain ‘pollde powers within such wree es might
be inoluded within the elty under the terms of
sald Artiocles.

"*2. Shortly thersafter in the year 1913,
the oity of Houston passed an ordinances in keep~
ing with esaid Artieles of the statutes and dy
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the terms thereof extended its limits for the
limited purposes named in the stastute for approx-
imately twenty miles down the Buffelo Bayou from
the city limits es then fixed, and the land lying
on each side thereof for a distance of 2500 feet
from the thread of the stream.

"3. 1n the latter part of the yeer 1928
the e¢ity of Pasadens was ineorporated as a oity
under the general laws of Texas, sinece which
time it has funoctioned as sueh., At the time of
its incorporation the oity of Pasadena fixed its
northera dboundary at the noprth line of Seocond
Strest for some 4distance both east and west from
Shaver Street, Shaver Street is e main thorough-
fere running north and south through the oity of
Pasadena and in its extensicn beyond the eity
1imits northward at Second Strest, it lies be-
tween the properties of the Urown Central Fetro-
lewn Refining Compeny on the east side and the
Champion Paper and Fiber Company's dlent on the
west side until it resches Buffalo Bayou at what
is known es the Pasadena Ferry. Crown Central
Patroleurn Company owns the land just north of
said Seaond Street and east of sald Shaver Htreet,
outside of sald sorporate limits of the ¢ity of
Pasadena, and s Mr, Fughes owns a trect of land
lying on the sast silde of Zhaver Street and south
of Becond Street, and has located on sald traot
of land a oafe bdullding just across Segond Street
from the Crown Central Refinery end within the
sorporate limits of the oity of Pasadena ss fixed
at the time of its ineorporation.

"L. Since the time of its incorporation the
oity of Pasadsns has funotiomed in all reapecta
under the laws of Texas as & o0lity, and has levied,
essessed, and eolleoted taxes upon the properties
within the corporsate limits as fixed at the time ‘
of inocorporation and further has exercised polies
Jurisdietion continucusly from time of inocorpora-
tien over the entire area inaoluded within its
sorporate limits including the aree where sald
cafe bullding is now loceated on the Hughes pro-
perty.
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*Also singe its ingorporation the eity of
Pasadens has issued several series of bonds, a
large portion of whioh bonded indedbtedness is
stlll ocutstanding and unpaid, among whieh bond
issues are the following: Fire Station Tax Boads,
Water ‘Yforks Tax Bonds, Sewer System Tax Bonds
and 1929 Refunding Tsx Bonds, all dated Septem-
ber 25, 1929, 1931 Refunding Tax Bonds dated
Fedbruary 10, 1931, Water and Sewer Revenus Bonds
dated Marech 1, 1934, Sewer System Tax Bonds dated
Maroh 10, 1938, Street Improvemsnt Tax Bonds
dated Mareh 10, 1938, all of which werse approved
by the Attorney General of Texas and transcripts
of which are on file in that offrice.

"S. The north line of Seocond Strest at its
intersection with Shaver Street is approximately
2100 feet south from the thread of the stresn of
Buffalo Bayou and that a line drawn across Shaver
Street parallel to the thread of the stream of
Burfelo Bayou and at 2500 feet distant therefrom
would prodabdly oross Shaver Street and the narth
part of the city of Pasadena as fixed by it s in-
corporation proceedings about 4L00 feset south of
said eafe bullding on the Hughea property. Ia
other words, the said ocafe dullding on the Hughes
propexrty is within the area lying between the
thread of Buffale Bayou and said 2500 foot line
as rixed by the ordinange of the sity of Houston
in 1913, also thet said ocafe building and the
Hughes property ere within the ares inoluded in
the olty of Pasadena es fixed at the time of its
ineorporation.

"6. The oity of Houston has never acquired
any land either by purchase, condemnation or gift
lying within the elaimed gorporate limits of the
city of Pasadena as fixed at the time of 1ts in-
gorporation, thet is south of Second Sireet, for
the improvement of navigation, or for the purpose
of esteblishing eand maintaining wharves, docks,
rallway terminals, side tracks, warehouses, or
any other facllities or aids whatsoever to either
navigation or wharves, or for any othsr purposs,
and the eity of Houston has not by ordinance oy
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otherwise oxercised any police jurisdietion what-
ever over any part of the area within the eorporate
limits of the oity of Pasadena, as fixed at the
time of its incorporation.

"7. An eleotion was held on XKeay 22, 1937,
in the eity of Pasadena for the purpose of 4 eter-
mining whether or not the sazle of liquor and beer
shall be prohibited within the oity of Pasadena,
in Berris County, Texas, and that s majority of
the voters voting at laid elestion voted in faver
of prohiditing the sale of all liguors, inoluding
beer and wine, snd the commissioners' court can-
vagsed the returns and declared the results, and
by reason thereof it has ever since that time been
unla %0 ssll liquors, beer or wine within the
corporate limits of the oity of Pasadena, The
oorporate limite of the city at the time of saild
eleotion were the same as those fixed at the time
of insorporation, the north line therveof being
at Seoond Street, snd sald cafe building and Hughes
property then as now being within the sleimed cor-
porate limits of the oity of Pasadena.

“g., Yalter Orowder is now engageé in eperat-
ing & care dusiness in the above mentioned oafs
milding on the Bughes property, and haa applied
t0o the ocounty Jjudge and reoeived a llioense dated
September 17, 1941, authoriziag him to sell and
dispense deor at seid losatien, the issuanoe of
sald license having bsen approved by the Texas
Liquor Control Board snéd number thereof belng

h2843.

"9, There hus been scme complaint thet sines
¥alter Crowder's place of bdusiness is within the
ocorporate limits of the ¢ity of Pasadena as elaimed
ever since the incorporation thereof, a license or
permit to sell beer at that location conld not de
lawfully issued to him, and any sale of beer at
that place of business would bs unlawful by reason
of the feets and ciroumstances hereinabove set out.
On the other hand, Walter Orowler believes he is
entitled to the llcense and to sell beer at seid
looation for the reason that it is situated within
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2500 feet of the thread of the strean of Buffale
Bayou as fixed by the 191} ordinsnce of the eity

of Houston and by reason thereof under the police

Jurisdiction of the oity of Houston exclusively.

*¥e therefore desire your opinion upon the
following questions:

*l1. Is the location of Walter Crowder's
cafe as hereinebove deseribed under the poliece
Jurisdiction of the city of Pasadena, or of the
city of Houatomn?

“2. Is the loocation of Walter Orowder's
cafe as hereinabove desorided within a 'dry ereat
by reason of the above mentioned bheer elestion
in the eity of Pasadena, or is saild oafe looated
within the aity of Houston, or %o state 1t 4differ-
ently: GCould & license be legally issued to Walter
eioudor suthorizing the sale of beer at said loos-
tion?

sAtteched hereto is a map showing the looation
of the streets and properties hereindefore men-
tioned and the spproximate location of the 2500
rfoot line from the thread of the echannsl to Buffale
Bayou."™

Under the facts stated ln your letter the cafe in
question "is within the arsa lying bdetween the thread of
Buffalo Bayou and said 2500 foot line as fixed dy the or-
dinance of the olty of Houston in 191}, . . . and also wvith-
in the area ineluded in the eity of Pasadena as fixed at the
time of its incorporation.”

It is stated by MeQuillin on Munieipal Corporations,
2nd Edition, Volume I, page 713:

*It is a self-evident gropoaition theat two
lawfully and fully orgenized public or munieipal
oorporations ecannot have jurisdioction and eontrol
at one time of the snm;nzo@ulntian and territery
and exercise like or s lar powers in the seme
houndaries. However, in the absence of constitu~
tiona)] restrietions, no objeotion exiats to the
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power of the leglslature to authorize the forme-
tion of two municipal corporestions in the same
territory at the same time for different purposes,
end to authorize them to co-operate 3o far as
cooperation may be consistent with or desirsble
for the acooriplishment of thelr respective pur-
poses,

*Yunicipal eorporations orgsnized for dif-
ferent purposes may include the same territory,
as 8 olty snd & county, or & city and a hoard
of educetion, or & schocl dlztrist, or e city
and & port district. A drainage distriot may
inelude within its limits part of the territory
of an incorporated viilage.

"Phe rule that there oesnnot be two munioi-
pal oorporations of like kind and powers in the
same aree at the ssme time rmust be understood
a8 meaning two legel end effective ocorporetions.
There may be & de fecto corporation without right,
and e corporation legally organized but not in
actual government until the de faocto corporation
is ousted. The funetions of the legal eorpora-
tions ere in abeyance until the ouster, when they
then ocome into sctivity. Yor llike reascons two
distinot charters for one and the game corpora-
tion cannot exist at the seme time, and, henoe,

a munieipal corporation already in existence and
having & valid charter cannot be reincorporated
by & court heving no suthority to repsal, annul
or declare forfeited the existing charter, bdut
whose powers are, on the contrary, expressly
limited by statute to the incorporation of pleces
gnd inhabitants 'not inoorporated'.”

In the case of City of Galena Park, et al., v, City
of Houston, 133 &. W. (24) 162, (writ of error refused) it
was held in effect that two muniocipal corporetions cannot
have "existent control over the ssme territory amnd oontem~
poranecusly exercise essentially the same governmental powers
in 1t". It was furtbher held in this case that the city of
Houston by enactment of an ordinance extending its boundaries
slong Buffalo Bayou and the Houston Ship Canal as authorized
by emergency statutes to provide wharfage fecilitles for
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cities on nevigeble streams, did not acquire merely limited
powers for navigetion purpocses over the territory included
within such boundaries, dut ag¢quired exclusive jurisdiotion
thereover so 28 to preclude the olty of Galenes Park from
subsequently enlarging its bounderies to include & portion
of the land theretofore¢ annexed by the oity of Houston.

It is shown in the sbove mentioned ease that

*On April 18, 1913, the oity of Houston, by
an ordinence in all respeots eppropriating such
powers to do that as was granted it (a duly quali-
fied olty) under & general law of the “tate pesaed
Mareh 17, 1913, now appearing as Chapter 14, Title
28, or Artieles 1183 to 1187, inclusive, of the
Revised Statutes of Texas, extended its boundaries
for an air-line distanee of 20 mlles from ite then
eastern limit-line down end along Buffalo Bayou
and the Houston Ship Channel, 80 as to include
within the eity for that distance such navigable
stream, together with the land adjoining it on
both aides for 2500 feet sach way, from the threads
thereof.

"Thereafter, in 1935, the City of Gelena Park,
s smell town incorporated under the general law,
and pursuant to the statutes authorizing such muni-
eipelities in presoridbed manner and ocircumstances
to enlarge their boundaries, undertock to ingor-
porate and include within its limits for general
purposes a portion of the land so sontiguous to
Buffalo Beyou and the Houston Ship Cheannel that
hed theretofore been annexed to and appropriated
by the eity of Houaton, under the ordinance referred
to.

"t L] L] .

"As before indigeted, the City of Houston,
being then situated upon the navigable stream of
Buffalo Bayou, and being in existence under a spe-
cial oharter, one ronth after its passage adopted
the neaessary ordinance and thereby took advantage
of such newly deelered public policy of the state.
then extending its jurisdietion over the 20-mile
strip--inclusive of the portion here 1ln controversy~-
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and has ever since maintained and exercised it.

"When the éetalled provisions of the Ast are
looked to, such polioy ssems all the rore plain,
the specifioc purposes teing set out in these four
successive Artioles Noa. 1183 to 1186, {nolusive,
There is then eppended Artiele 1187, which, though
last in order, is worthy of mention first es re-
fleoting olear light upon vhat was intended in the
pregeding four., It runs as follows:

"tThe power granted in the four preceding
articles shall not suthorize the extension of the
territory of any city for the limited purposes
named 80 as to inalude any land whieh is slready
part of any other city or town corporation whether
incorporated under the general laws or undey special
law, or any land st the time belonging to any other
oity or town.!

*Thus by express interdiotion the City of
Houston 4in 1913, when it came %0 s0 extend its
limits, oculd not have lnoluded therein the por~
tion here involved, had it already been ineorpor-
ated into the City of Galena Park; by the same
token, 1t would seem that in 1935, when the Oity
of Galena Perk in turn came sesking the same tere
ritory, it was likewise precluded from taking it
in, because of its spesclal ineorporation and appro-
prietion by the City of Houston 22 yeers before,”

Ve think, what wes sald here with reference to the
City of Galena Park seeking the seme territory, which wes
within the incorporate limits of the City of Houston, it was
precluded from teking it in beoause of its speclal insorpora-
tion and appropristion by the City of Houston, is equally ap-
pliocable to the City of Pasadena when it sought like territory
and would be precluded from tuking it in because of Lits spe~
olal incorporation end appropriation by the City of Housten
in the year 1913.

For derinitions of the term "thread of a strean™ we
refer you to ¥Words end Phreses, Permanent Fdition, Volume 41,

page 592.
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In answer to your first question as stated above,
you are advised that it is our opinion that ¥Walter Crowder's
cafe is situated within the aity limits of Houston end is un-
der the polioce Jjurisdisction of sald city.

In reply to your second gquestion, you are advised
that it is our opinion that the said oafe iz not loocated with~
in a 4ry area notwithstending the local option eleotion held
in epd by the City of Pasadena but shat ssid cafe, as adbove
stated, is situated within the oity 1imits of Houston and the
local option election has no effeet or foroe with reference
to that territory or srea inaluded in the oity limits of
Houston. It is our further opinion that the above mentioned
license sould be legelly issued to ¥Yalter Crowder authorizing
the sale of besr at seid logetion unliess legally prohidited
by some regulation by the City of Houston.

Trusting thet the foregoing fully answers your in-
quiry, we arse

Yours very truly

AP NOV 15, i ATTORNEY GENERAL OF TEXAS

FIRST ASSIgTA B 6 I 'I: I M

ATTCOREEY GENERAL. y Ardell Williams
J Assistant

A¥Wimp

APPROVED

OPINION
COMMITTEK



