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Re: Under the facts lubmittod
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reads in part as follovs:

"By your Opinion M
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Governor of th-a ate of e
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iele 326k-

the\ folloying)questions arise and I reapectfully
- st souropinion upon the same;

orney of Rusk County at the last
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Gemoral Elsction under an Off'icial Ballot dos-
ignation of ‘Criminal District Attoroey, Rusk
County! and cormissioned es such pon »y msk-
ing an Officisl Bond in the amount of $5,000,00

19 to the Governor and subscribing to and
filing the Off1einl Oath of Office, ax I, por-
force of the provisions of srticle 5, Section
21, of the Constitution of the 3tate of Texas
and the provisions of Section 3 of 3. B. Mo,
172, Cheapter 339, iots of 1931, A2nd. ing.,
County Attormey of Rusk County, Texss?

westion 2, If, in your opinion, Question
l4is to snsvered 'Yes'!, am I, as sush County
Attormey of Rusk County, required to do amd
porfors sll the dutiss of County and Distriot
Attorney of the 4th ixdicial Distriot of Rusk
County, Toxas? :

. "Question 3. If, in your opinion, cusstion
1 1s 0 ansvered 'Yes?, is it necessary that
the Cozmissioners' Court of Rusk County mske any
orders conserning the office or ny official
ntatu:tqbophood in the minutes of thetr

"Question §. 1Ir, in :onr opiation, Cusstion
1:3.;.%1'_2-%"‘ "Mot, 4o I have any official
s ? . aad

Wo have carefully considered your request in oonnec-
tion with our Opinions Kos, 0-2981, 0-5001 and 0-502% and the

authorities ¢ited in such opinlons,

Ve do not think that our Cpinion Ko. 0-502% has sny
application to the questions presentsd in your inquiry. As
stated in yowr lotter, this departasnt held in Opinion Ko,
0-5001 that Artisle 326q, Vermon's Aanotated Civil Statutes
ves a mllity. :

3ince Article 326q has beea held invalid, it neo-
assarily follows that the office purportedly created, “Criminal



Dintrict Attorney,” does not exist in those eounties coming
vithin the provisions of saild artiocls.

Seotion 21, rticle 5, of the 3tate Constitution
provides for the offices of count nttom{‘and distriot at-
torney. It expressly authorizes lagislature to provide
for the eleotion of district attorneys in such distriots as
may be deemed tocessery. Esch of the offices provided for
by this seotion of the Constitution is & "constitutional
office.” When the ssoe section spesks of a "resaident oriminsl
district attorney,” it 15 oleoar that it refers to a "district
attorney” vith spescial functions of povers and duties, Whether
the oriminal district attorney is attornsy vhose duty it 1is
to serve & "oriminal district court,” or vhether he 1is simply
one vho serves & "district court” of a district composed of &
single county, it is here unnecessary to dscide. In eithor
cass, the office created is & constitutional off'ice, ons
expressly authorized by the Constitution to be created by the
Legislature and such districts a3 mey be deermsd necessary. In
Section 52 of Article 326q, the Legislature expressly disavoved
the intention to create "any office of district attorney or any
other constitutional office," the:sact of necsssity cannot be
construsd to be an exsroise of the legislative pover to oreate
*s constitutional office.” :

It is further held in our Opinion 0-5001 “"that the
lsginlature does not have the pover to create suoch statutory
office is made abundantly clear in the decision of the courts
of this State. Article 5, Section 21, of the Constitution,
croates the offisce of county attorney, and vests in the county
attorney the authority to repressent ths 3State in sll cases in
the distrioct and inferior courts in his county, It is only
vhen the legislature sxercises the authority conferred by that
section of the Oonstitution to ecreats the off'ice of distrist
attormey or oriminal district attorpney each of them sonstitu-
tional off'iocea that the office of county attornsy may de
abolished, or the powers and duties oconferred dy the Constitu-
tion upon the county attorneys abridged.’

¥e do not thin¥ that it can be said that vhere a
person runs for and is elected to the office of "eriminal
district sttorney” under the provisions of Artisle 326q, that
such person is nov the sounty attorpey after it vas held that
such statute was invelid.

In viev of our opinions KNos. 0-2951 and 0-5001 and
the authorities ¢ited therein, it 1s our opinion that the person
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vho vas elsoted "criminal district attorney” of Rusk County
is not the county attorney of said county.

in viev of t(he foregoing facts and our
Opinion Ko. 0-3155 1t 18 our upinion that you are nov a
defacto county attorney. We ennlose horewvith & oopy of said
Opinton No. 0-3158, VWhat has been said above ansvers your
first and fourth questions,

As ve have snavered jyour first end fourth questions
in the manner above astated 1t becomes unnscessary to consider
your second and third questions,

Ve thank you for the brief submitted vith your re-

quest.
- Yours very truly
ATTORKEY OENERAL OF TEXAS
BY
2rdell Villisans
' Assistant
A¥:dbirt
Enclosure

APPROVED APRIL 16, 1943
{signed) Oerald C., Hamn
Attorney Generel of Texas
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