OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GenaLo C. MANN
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Honoreble O. F. Lockhart, Chairman
Board of Insursnce Commissioners
Austin, Texas

Dear 8irt Cpiniox

This department hn
November 7, 1941, A

in Ft. VON' '
contract rom' : - '
business. : : held to be ohe of insurence,

. inds of insurence and mﬂh-
s of vhat statutory provisions.

ey,

Avized that the Shannsn Funerel Chapsl
is nho ' ' . r to conduct an insurance dusi~
neas \of &s s DOFr is 1t or anyons c¢onmeoted with it

licended b; tsurance Department under any provisioan of
Title 78 o Revisgd Btatutes to act as insurer or &s in-

ng-the photostetic copies of the contreet form
submitted to ui, the essential features of the plan disclose
that agents of the Funeral Chapel, designated &s solielting
agent, take application for ‘the ambulance-aervice-sontrect,
vherein the applicants miat give their name, age and address,
stating the nature of any 1 ss suffered and whethsr hospi-
tslized therefor vithin the previous six montks, if any. The
service is to be rendered for a period of one year after accept-
ance dy the corporation beginning from date of delivery of the

CHMUNICATION IS 10 AF CONETALUED AS A NEFPARTMENTAL OFMNICH UHLESE APFROVED BY THE ATVORRIEY GEHERAL OA FIAST ANSin TANT
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sorvice-contrsect to the appliesnt. The consideration for tho
service 18 an annual casxh sum of Taree Dollars ($3.00) paid
arior to delivery of sald service-~contract with the effective
date being the date of its delivery by the Chapel to the ap-
plicsat while in good health and {ree Crom the effects of
injuries.

regard to the service agreed td> be remdered, the
vid

- ad

- .
&4 AN

*J

*Said Ambulance 3arvioce :» to be rendersd
only in the oity limits of Ft, Worth, Texas,
and exclusively by Shannon Puneral Chapel;
sad that zaid Ambulance Service 1a tc be
rendered only upon authorirzation of & liceneed
physician or ourgecn, sxoent Ymeargency Asbu-
lance Bervice in the svent of sceclident.”

Whetner a eontreact ie¢ one of insurance ife to be de-
tergined by ite purpose, effect, contents and import, and not
necasssrily by the teratiaoclogy used. And 1t may eonstitute
tnsurance {7 't de for ocontractes's benefit and o sontrect on
vhieh said contrectee, in case of bdresch thereof, may sssert
8 cauae of actiaon. MNatiomal Auto Service Corp, va. 3tate, %
. ¥ (2d) 709, 6% A. L. R. 71%.

In detormining ths guestion of whather the ocomtraat
be merely one for perecmal service or Of ilasurance, the suthor-
itiee appear to suport by snalogy the viev that there wvould
be no distinction betvasn a corporation merely agreeing to fur-
aleh 1tas own smbulance as in the contrest involved aad agres-
ing to indemnifly or reixburse the haoller for loss incurred in
having been served by an ambulences dLeslonging to another som-

pany.

The elements amd requisites generally of a sontrest
of insurence as set forth (n 37 C rpus Juria, Pege 1395, are
ax followst

"(1) A subJect matter. (-] A riek or
contingency insured against and the duration
thereo!. {3) A promise to pay or to indemmify
in a fixed or escertainable amount. (&) A
consideration for the promlse, known &3 the

remium, and the periond of payment thereofl,
%} An agreement, or meeting of the minde of
the parties, upon &1l) the fcoregolng essential
elements.’
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Mo quots from 29 Am. Jur., Pers. 3., Page A7

*The authorities ere sudstantially agreed
that insurence generally may be defined as an
agreomant by vhioch one person for a coneidera-
tion promises to pey money or its eqQuivalent,
or to perfora acme act of value, to another on
the destruetion, death, losz, or injury of aome-
one or something Dy speeified perils.”

Under Chapter 16, Title 78, relating to generel ocssu-
slty companies, Article 4989 ef ths Statutes, it {a provided
thet aay thrse or more persons, & msjority of vhom are residents
of this £tate, may associats in accopdance with its provisions
and £om 80 1ncorporated coapany for any one or more of the fol-

loving purposest

1. Tc insure amxy person sgainst bodily
injury, disablement or desath resuiting from
aasgident and against disadlement resulting
from diseaae,

- [
* & e

It clearly appears that the business proposed to be
eocndugted by the Zhannon Pwnerel Chapel would ereste eontrectual
rights under wvhieh the spplicant or members of their family re-
caive bensfits in the form of valusd services wWoa the happen~
ing of eorteim contingencies. The rendition of servisss in this
instance may D¢ e much sompeasation for loss from & stated evemt,
retdily sscertainadble, as would e the paymesnt of money.

Such aservices as vould Le rendered undsr the contract
in questioa, is made nscessary by reazon of disadlement result-
ing from ho& eceident or disesse. It iz this temporary eon-
tingency, that such disebility will not so cocur within the son-
treot perfod, vhich eonstitutes the risk sssumed by the eontractor
and which in ocur opinioa, being primarily & ‘mese of secident and
health insurence suthorized to be vritten in the foregoimg statute
4pplicable to casualty companies, makes the issuance of the pro-
posed coatract the doing of an fnsureance business and witre vires
on the part of said funersal corporation,

In so muxﬁ, ve find support in the case of Allin, Ins.
Com, Vu. Motapriests' liance of Amorics, Ine., ?3% Xy. 71k, 29
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s W. (") 19, "L A. L. R. uvB8, and suthorities therein cited.
The Motorista' Allisnce of America was an Dhio corporation
sexieting by virtue nf the lavs of the State of Ohio with pover
generally to furnish accident and other services to automnbile
ovners. The materisl feature of its contract as involved in
the ocsse vag thst the company agreed in case of suilt, to emplny
a loesal attorney. in vhose selection the holder of the contract
ahould have a voice, vho in turn, vith the company's attorney,
vould defend the case, and to relieve the holder from the ex-
pense therecf, sn expense which the court ssid must follov the
hap.ening of the very contingency provided agsinst. In hold-
ing the contract in controversy one of insurance, similar in
nature to that involved in Physician's Defense Co. ve. Cooper,
Ine. Com., {C. C.) 188 Ped. 8323 Id. (C. C. A.) 199 Fed. 5 6,
960, &7 L. R. A. (N. 8.) 990, the court, rather than follow
the reasoning in that case. based its decixlon on a statutory
provision declaring it lawful for a company to vrite inasurance
for the purpose, among others, of insuring ovners of automo-
bilez against “such lossee ar arise out of the ovnership, op-
eretion, or maintenance of the same.”

It specifically appears that the contract here involved

18 issued over the name of and as the act of a private corpora-
tion organiszed and existing under the general lav for the pur-
pose of engaging in and carrying on an undertaking bueiness,
The contract expressly statec that the contracting party is the
Shannon Funerel Chapel by &and through ifte Vice-President and
Genersl Manager.” In viev of this fact. ths Board of Insurance
Commissioners has no suthority to take any prahibitory action
other than to report promptly and in detail to the Attorney CGen-
eral, as provided in Article 4687, Vernon's Annotated Civil Stat-
utes, any violation of lav velative to the business »f insursance.
As to the specific matter before us it vould reasocnsbly be in
line with the duties imposed upon the Brard by sald ststute to

80 advipe the corporation in question of its carrying on an in-
surence business in violation of its charter and should said
corparation cmtinue to issue such contracts, report in detall
such violatione to the Attorney Genersl,

Article % 'Qa, Vernon's Penal Code of Texas, in part,
srovidest

“Any person vho shasll sct as & life. heslth
or sccident insurance agent vithout having first
obtained a license as here!in provided, or vho
ehall eolicit life, health or sccidant insurance
or ect as o 1life, hmelth or ccci{dent egent with-
nsut heving been sappolnted and designeted by some
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duly euthorized life insurance company, accident
{nsurance conpany, life and accident, health and
gccident, or life, heslth and sceident insurance
company, or association, or organisation, local
mutual sid assooiation, or statevide mutual as-
sociation to 4o 80 as herein provided, or any
person vho shall solicit life, health or acci-
dent imsurance or act as an agent for any per-
son or insurance company or association not
suthorized to do business in Texas; * ¢ & as
herein provided shall be guilty or s misdemeanocr
and, upon conviction, shall be fined sum °
not in excess of Pive Hundred Dollars ($500) and
shall be barred from receiving & license as an
insurence sgent for a period of at least two

(2) years.”

It i« further our viev that such persons soliciting
this type of contract vithout being licensed by the Insurance
Department or vithout having bean duly appointed and designated
agent by some one or more of the specified companies, as dis-
closed 1in your letter, is subject to the penalty provided for
in Article $70s of Vernon's Fenal C-de of Texas.

In ansver to your request, therefore, it is the opin-
fon of this department that the solieciting and issuing of the
smbulance-service~contract deseribed constitutes the doing of
an insurance business and such acts, being ultra vires, subjeots
said corporation to an inquiry into its charter rights by the
Attorney General of Texas and the taking of sush astion as would
be necessary snd proper under his constitutional suthority.

Yours very truly
ATTORNEY GEERRAL OF TEXAS

By

WIRKIRS



