OFFICE OF THE ATTORNEY GENERAL OF TEXAS
) AUSTIN

GERALD C. MANN
. ATTORNEY GENEIRAL

licnorable C. H. Cavness
State Auditon and iffieiency Bxpert
Aatin, Texas
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Dear Mr. Cavbnessy | Opinicn No,

Re:

[N VN NS T R PR

Preo"ct officors,
su concorning which

ght to office, the right 1

ax’ of office aml the right Y

f_’waaesaion of office, of five rogis-

tne Waﬁﬁ Pounty Conservation and
. RECNCY «

this auth w' of the State, effective April 24th,
1939, and :melnded the fonowing provisions

"tThe State Board of Water Engincers i
shall designate, subject te approval 1
by the Governor, thc first Board of |
birectors, . . ."
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%In the records of the Secratary of State
wa -have been unable to locate any indica-
tion of tapproval by the Governor' in this
matter, ¥We find that on August 1sth, 183¢
the sSecretary of State ‘raceived the fo:i.lmr-
ing letter:

"taugust i4, 1939

e, To L. Boauchamp
Secrotary of State
Austin, %exas

Dear sirg

"ye are enclaesing the Oaths
of Office of the birectors of the
¥ohb County Conservation and Becla- .
mation plstrict in order that you
nay isgsue €ertificates of cor.mi.s-
sion to thom.

Yours very truly

(s) 4.9 JcDonald, Sacrctary,
. S8tate Doard of Water
Ensi.neers ¢

"on the samﬂ date‘nrﬁ Beauchamy replied by
letter to the affect that befare Commisasions
could be issued it would be necossary for cach
of the gentlomen named teo pay tha atatutory
$1.00 Comdsgaton Fee. . .

*Un Ansust 22nd , 1989. tho Seeretary of
State roceived a check for §5.00 frow one of
the *Directors' of the District and Commisaions
wore. issued «g fellowat:

“A.F.hnller,hareﬁa,rexaa.' Four yoear terﬁ.
Ruben W.bavies,Laredo,Texag. VFour year term.
Jahn J JO0'Hern,Laredo,Toxas. Two year term.
Toodeosia Gutierreg,dr.,learedo,Texss, Two year

term.
J L. Netzer, Laredo, ¥exas. (ne year torm.

*The above montioned letters and the official
Oaths and Comuxdssionsg constitute- the entire rccord
of this Loard in the (iles ef the Secr2tary of

-



doporablie C. . Lavness - pagle 3

Btate. We shall greatly appreciate your opin-
ion, or enswers, on the following questions:

*(1) Doos the fact that the appointments were
net approved by the Governor make them
of no effect?

®=(2) Does Yapprovel by the Govermor!, under pro-
visions such as above, constitute in fact
appointment hy the Governmor to the extent
that such appointments would be subject to
cdonfirmation by the Sematey (As above in-
farred, there is ne record of &cenate con~ -
firmation in this cazge), :

%(3) If the answer te¢ question Ko, k. .sbove means
*  that these Directors were not legally quali-
fied, to what extent, if any, would the Com-
silssions 1esued vest in the porsons named
the rights to those offices or the rights
to enter upon the duties of those officesg?

“(4) If you £ind this Board of Directers illegal-
1y holding office, 4o you {iné that any or
alil contracts te which they way have been &
- party are binding upon’ the Digtrict, or that: .-
: or all of their official aots as such -
vere legal?

®(g) If you find that those Directors had mo righte
to or of office ware they entitled tc any com—
pensstion or expenses for the performance of
the duties oft these officas? s

¥(6) If they were mot entiulea to any or all such

' sums &8 way have boen paid to thom as compen~
sation or expenses, are such sums subject to
racovery and if so upon which officar or
agenoy of the State devolves the duty of
instituting proceedings to recover?

%(7) In Section 4 of this Senate Bill 1t 1s provided
that vacancies on the Board of Dirocectors,
by expiration of term, shall be fill-

cn g e fee————mnm b
- ——
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ed by the Board itself. Is this possibly
tgalf-perpetuating! pover, whioh appears
to be vested in this Beard, in confliet
with any Constitutional or Statutory pro-
vigionst

*(8) Is the provision for four-year terms
aof effice for tve of the five Directors, as
jrovided in that Section 4, consonant with
Seetign 30z of Article XVI of the Constitu-
tiont

The lssuance of the comcissions to the Board pem-
bors named by you constitutes an approval by the Governor of
the designation made by the State Roard eof Water Engineers.

Theére is no precise form of approval by the Govern-
or reqnired by the Act. It merely makes necogsary a c¢onsclous,
intontional act approving the designation of the pewbers by
the 8tate Board of Vater Engineers, and certainly the act cf
issuing the commigsions to the deéesignated mombors would he mosd
cogant, and te our minds, conclusive evidonce or the required
approval.

¥e take your statomﬁnt, to the effect that the
Secretary of State issued the coomigsione, to show that the
Secretary ef State lawfully attested the commissions previous-
1y signed by the Governor and attachad the State's seal thore-
t6, as he is required to do. .

o

Saction 20, of Article IV. -of the Gonstitutton, de-
claress ,
*4)]1 coxmdgsions shell be ir the name
and by tha authority of the State ef Taxas,
ssalad with the State's seal, signed by the
Governor and attegtod by the Secratary of
state "

Article 3040 of tho Hevised Civil Statutes pro-
vidos:

;
1
J
3

"The Govarnor shkall cemndgsion all of-
ficars except uovermer, nemwbers of Longross,
eloctors for Preaident and Vice-Prasident of
the United States, macbers of itho Loglslature
and punicipal efficars.® )
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uoracvar, you adviee us orally tLat your state-
went, that the comlseions were issued by the Sacratary
of Etatc, was baged upen the rocords of ths office of

Sacratary of Htateo, and that you had not seon the origin-
al commdanions. :

¥a oursélves have nit eaeon sny of such comds-
sions, but assusding 28 we must, that thoe Seorstary of
State aid hiec duty, they wvore aigned by tho Govermor
when Lhey were attegted by the Secretary of State.

- $e thoroford answor yot.é quastions in the order
you Lave statold them, 8s followsg

(1) Bince thd Governor has approved the appoint-
mont, &s hereinabove shown, such appointments were pot in-
sffective for the want of “®approval®, Wit the appointoonts
vevortheless vors subject to confirmation by the Sonate, as
we shall show it the angwor to your Question Mo, 2, |

{2} 7The momborz of the Moard are State officers,
and eg such their appointment is requirad te Lo confirmed
hy the senate, as wo hold in Opiniop sa, 0-4864 this day
doliverad to you. - :

At the tiixo theso appointmponts wore pade, August
28, 1039, the Legislaturg was tiot 4in gesslon, so that the
natter of senatorigl confircation could only booone nNIcsy~
sary or of importance tGpoen the convenlng of the 47th Tegie-
lature, at ch time the tarm of one megher, Mre Heteor,
hag oxpired. - During this poricd no sonate canfirsation was

‘posaible, and thorefors none vas roquired te make the acte

of the foard lauvful.

(3) As above indtecated, wo thiuk tho Bosrd of
Pirectors weps logally appointod and qualified, with full
authority e act until such time ae tholx terms have ended
awd thair asuthordity has lawfully cozeod.

aArticle 1V, Section 1, of the Comatitutien, pro-
vidogs

®All vacaneioe in Stato or district of-
ficas, oxcapt megborsg of tha Logislature,
shall be filled unloss etherwiso provided
by law, by appeintuont of ithe vovernor,
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which appointaent, 1f made during its session,
shall be with the edvics znd consent of two~
thirds of the Senate present. If made during
the recess of the Senate, the said appeintec,
or some other person to fill such vacancy,
shall ke nominated to the Senate during the
first ton days of its sessien« If rejocoted,
said office shall immediately become vacant,
and the Governor shall, without delay, meke
further nominations, until a confirmation
taekes place. but should there be no confir-~
pation during the eesgloen of- the Senate, the
Governor shall not thereafter appoint e«ny per-
son to £1ill such vacancy who has bteen reject-~
ed by thie Senatei but may appoint some other
person to f£ill the wvacaucy until the next
session of the Senate or. until tho regular
election to sald office, should it sosner oc~
cur. Appointmonts to vacencies in offices
elective by the poople shall only continue
until the first gencral aisction theroafter .,

It will be goen this Section do2s not purport to
terpinate the autherdty of a recess appointes, except in
the avent .of a rejectien by rafusal to confirm. In other
words, Section 17, of Article XVI of the Constitution, de-
claring that *all officers sithin the State shall continue
to perform the duties of their offices antil thelr succegs~-
or shall be duly qualified®, applica to receass appointeas,
with the excaptien above pentionod -« that 15, or a rﬂjcet-
ion of conrirmation by tha senate.

This point was before tnis nepartmant in the mat-
ter of the tenura of Tom King, State Auditor, wherein we
helds

'Sinoo.you'were appointod during the re-
ccas of tho Sonmate, nominated-to the Senate
at its present segsion, and by that body re-
Jected, you have come squaroly inte that part
of gald soction wherein it provides that 4f
rejocted, sald office shall immediately hecome
vacant,'* (0«3343)
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the decision in Domison v, State, 61 S. ¥W. (2) iy
1017, arit of error refussd, is pertinont; Justice Baugh,
writinb the opxnion, wsaids

g —n

' wThe language Yif rejocted sald office ;
shall immadiatoly becone veacant, and the
Gorvornor shall, wvithout delay make furthor
nocinations until a confirmation takes
placa,t clearly and by neécessary implica- _ T
tlon denies to a nominee whoge conf'irmation '
"has besn rejeoted by the Scnate, any right
- whataver to cocupy the office or to dis-
charge, after such rajection, any of the
daties theroof,®

Yl D e
o LR s {4 ety pomn e

Xt is eur opinion, therefore, that the Board wem-
bers under considoration held over under the recess appoint-
ménts in virtue of the Censtitution abeve quoted, (Article
XVI, Section 17) until their successors bave been or will be’
‘duly appointed and qualified. So that, their officizl acte
during such tenfire’ are those of lewfally eonstituted of {4~
Cersd., -

(4) Question (4¢) finds its ansver in what we have
sald in the last proceding paragraph,

(5) Baction & of the Aot authorizes the seloction
hy ﬁha Board of a Secretary, Gomeral landger ani a Treasgurer,
vho shall have such powers and duties, and shall hold effice
for such tike, as may b6 provided in the by-laws. It for-
ther provides that *the Board shall £1ix the compensation of
such officors,"

Tuig we congtrue to moan that the Secretary and

Ircagurer roferred to are officerg of the Ronrd as such, ]
and tharefors that mepbers of tha Doard may be and shounld 15
be salécted to thesa positions, and to that extent such ik
wdzher Socrotary and member Treasurer would be ontitled to il #
the coppansation fixed hy the Bosrd. Thisg comcligion is iR
net ¢sontrary to any publie policy whatever, becaume the EAE
legislative fiat creates public policy, and 1t could not B
3 contrary to public policy to Go the preelas thing ex- Y
pressly anthoriged by the Legislaturs to be done. ;L:

§
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But as to the mansger, this reasoning will not ob-
tein, because the manager could not perforp any function as
wmanagoer of the Loard, but could perform managerial functions
vith respect to the businegs or activities of the Eoard, un-
der the'act, and 1t was in this sense only that the office
of managar is created.

In our Gpinion Ro, 0-410 we ‘held that Lr. Jones, a
-momber . of the Doard of Directors. of Texas Technologlcdl Col-
lege, was not eligible for and could not accept the position
of President of the institution by olestion ef the Hoard of
waich bo was a mombor, wlthough he had tenfered his resigna-
tion, which, howdver, had not been accepted. The declision
was bassd upon the public¢ policy that en effiecer (such as a
sepber of the Board of Dircctors of the institution) ahould
not beo allowed Lo profit in anywise &s by the selectioén to
an ofrico of emclument by the olectién by the Bodrd of which
he was & member¢ Yonr questien, thérefere, should be answer-
ed adeordingly, that is, tlie Board meéwber Secretiry and the
Board member Treasurer should receive such componsation as
way bave been provided by thie Board, but the mandger conld
" not receive fees or compensation whatever as such, if he ig
at the same time a member of the Board.

(6} ¥e do not deem 1t proper to snswer this ques-
tion, fupther than to suggest, 1if your examinatiens should
shog wbhat you take to be prebably an improper oxpenditure or
ugse of funds of the &istrict, that you make imown such matter,
together with the facts in your possessien, to this Dopart~ -
ment, to0 the end that we may check the matter or matters, and

take such steps ag in the opinion of this Department are prop-
or and lawful.

{(7) ¥We know of no cunstitutional provision forbid-
ding the jroviasion of Section 4 that vacancies on the Hoard of
Directors by expiration of terms shall be filled by the Board
itgoelf'. Such procedurc, weé think, doaes not vioclate the prin-
ciple that the Leglslature may not gbrogate its power to legls-
late er delegate to another that pewer, since an over-all
right of contrel nccessarily doos coentinue with the Leglgla-
ture not only to providce the wethod of tho gelection of dlrooct-

ors, but te control the agency in any way it thinks proper, and
2v2n te abolish it.

a3
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(8) Section 4 of the Act provides the tenure
of the firsf directors of the Board to be “one wmenmber to
serve for one¢ year, two members to serve for two years,
and twvo members to serve for four years.,* This, in our
opinion, is not in vioclation of Section 30a, of Article
XVI, of the Constitution. It will be noted that Section
30a dexls specifically with the members of the *Board of
Regents of the Stete University, and the boards of trus-
tees or managers of the educetionzl, eleemosynary, and
penal institutions of the State;® but it further declares,
"And such boards as have been, or may hereafter be estab-
l1ished by law, may hold their respective offices for the
term of six years, one-third of the members of such Board
to be 2lected or appointed every ftwo years in such manner
as the Legislature may determine,* The language, "Such
boards as have been or may hercafter be established by
law*, embraces the Board under consideration, but they
constitute maxima and not minima temures. In other
words, Section 30a is to he censlidered in the nature of
an exception to Section 390 prescribing a maximm tenure
as to those offlces not otherwise fixed by the Constitu-
tion.

Vvery truly yours

ATTORNEY GSNERAL OF TEXAS./
- Y : ¢/
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