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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
GEraALp C, MANN
ATIORREY GENKRAL T ~—
] ) TN T eeane L, .
: ) . .;';.-j p— M
Honorable E, Pat Zdiwards ‘ ; ST, N
Civil Pistriet Attorney o2 0.~424s5
Dallas, Texas o e
Teay 3ipt
Opinien Xo,
Res The p tation

¥e have recelved youy requagt for s oplnje
.this department. Ye guotes Iypde quendt

"1 snclose herewith tiox form marked
1A', vhieh sald Torm 1%\ used X ;
Clerk of Tallszs County fitation purpcees,
In view of your Opinion No\ 0-3848, please ad-
vise whether ¢ A yeur opinion, s tax sui¢
deular ditadlon 4s valid,
X suit ve baen Tiled
g the past few moanths with
- in our opinion, sita-
hwould serfainly de good in
: yfer has been filed by

%

i8 necessary for oitaticn
h@ ’“"’-'1@8’ of Art. 73£8,1 in
would the form herewith snclosed
BY e adequete? This parsioular .
i s thet was used herstofore for
rétiof 4in tax suits. If form '2!' is
11 fhe retura date be adoording teo the
Dallee County Prastice Aet, or will the oita~
tien direos as return 4ay, the first dsy of the
?ﬁtdnrs of the court ia whieh the suit is
4% . . g '

*In view of the aprarent confusion that

would probadly result from the requiring eita-
tions to direct as sn appearange date, the first
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day of the mext tera of the gourt in whieh the
sult 1s filied is there, within your knowlsdge,
any requiresment that would osuse the Tistriot
Clerk to file suite alternately and sucoessive-
1y 4n the various d&istriet courts as suits are
filed, instesd of riling a large number of suits
in the l4th Distriet Court or the 95th Distriet
Court, agsording to the nearasess of time invelved
for the handling of the suits? All sulte filed
in the diatriet courts in Dsllas County rotate
with the sourts, beglaning with the l4th Cours,
and sudgessively the 44th, €8th, 9Sth, 10ist, end
116th Courtas., The point made iy, that consider-
sble delay can bHe caused by the neqeasity of
having to rile tax suits ia that fashion.

*If form 'B' 1s a required form, thea
there will prodadly de a necessity of different
forms of citation to be ueed for non-resident
ané forelign citations. 7om ',A' has been uped
for all puryoses as 1 heretofors meationed.*

An examinstion of the eitation snolosed by you
and designated as “A” indiocates that it follows the Texss
Rules of Civil Procedurs rromulgeted by the Supreme Court
of the Gtate of Texaes whioh becane effegtive September ),
1941. The eitation enclosed by {auﬂ&aﬁ des ted "B%
follews substantially ths general steatutory form of eite-
tion ea provided in Artiele 7328-1 of Vernon's Clvil Etat-
utes of Texas, being Senate Bill 2068, Yorty-aixth legis-
lature, Begular Sessicn, It goes further, howsver, and
gives notice to the defendant to answer and plead to “the

stitions of the 8tate of Texas and othsr above named tax-
ng units whioh were impleaded under the provisions of
irtiols 7345-d, Vernoa's Civil Ztatutes Texas, and all
iatervening taxing units whioch zay des bereafter itltd in
this cause,” , . . At another place ia sald "B® oitation

is found this sentence: “Xach party to this suit shall

taxe noties of, and plesd and saswar to, =ll elaime and
plesdings now on file or hsreafter in said csuse by all
other parties herein,* whish prevision wes aprarently meant
to cchply with a statement in Seetion 4 of Artlele 7345—bi
supra. In other words form “B¥ sppears to de in substant al
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eompliande with the statutory form of sitation set forth
in Article 73£8-1 and econteins some of the requiremsnts
of Sections T and 4 of the s0-0alled "taxing units® law
(Artiocle 7343-b),

In oxrder %o answer your questions we find it nec-
essary to gonsider Artiocles 7328~1 and 734%-d, of Vernon's
Civil Statutes of Texas, and the effeot of the Texas Rulaes
of Civil Proocedure upon those two Agts. y

Artiole Y345-b, 8eation &, of Vernon's Civid
Statutes of Texsa, as amended by Enuse Bill 545, fection
), Acts Yort aixth Legislature, was anscted ia 1939, The
Agt passed the House March 18, 1039, ana passed the 3enate
April 6, 1939, It was approved by tns Governor dpril 6
1939, end becane effective nln-tg;dnyﬂ after the date of
ad jouroment of that session of the Legislature., Section
S{a) deals with parties. Beoticn 3{d} suthorizes the is-
suance of process whers the defendant in the tax suit is
a resident of the State of Texas and his residence is
known to the attorney filing seid suit and it provides
further that said proecess de served and returned as di-
reated by Articles ROEl 2022034, inclusive, of the 1028
Revised Civil 8tatutes of Texas. SBeoction 5[0) provides
for the issuanse of pProoess in delinquent tax suits where
the defeansant in said suit is adseant from the Btate or is
a non-yesident of the S5tete and provides that 1t shall de
suffiocient to serve sald defeudant with notice secompanisd
by & aertified coyy of PlainViff's petiticn as provided in
Axticle 2037 of the 19023 Revised Civil Statutes of the
State of Texas® and that §t shall be sufficiemt to serve..
suol notiee in the manner provided in Artiale 2038 of the
1925 Revised Civil 8tstutes Qf the Etate of Texas, or in
the alternative, it L¢ provided that sexvioce may te had
on suoh defendant by publicstion as rrovided in Seotion
3{d) of said Artiole 7345-d, Seetion 3(8) of Artiocle
7345-) provides for the issuanes, form and service of
oitation By pudlication in the instances provided in that

subsection,

A% the sane session of the legislature Artiele
y382-]1 was enasted by the Yorty~sixth Legislature, Reg~
ulay Session, as Senate Bill 206, The Zouse of Mepresen-
tatives udop&od the gonference committee reaport of said
Senate Bi{ll 208 on May 18, 1839, and the Senate adopted
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the conference ocoxmittes report on Vay 18, 1939, Said
Aot was filed May 24, 1939, without the -ignuturu of the
Governor and becaxns orrcot{vo Vay 31, 1939, The pertinent
part of the Caption, inmsofar as the dissussion of the
natter defore us is eoncerned, reads!

"An Aot to simplify pxrcoesedings in delin-
queat tax suits. . . providing for a simplified
fora of oitatxoai g:ovidtn; that the provisions
o this Aet shal ousulative of and in addi-
tion to sll othesr rights and remedies to whieh
taxing units are now entitled, repsaling all
laws in eonfliot herewith; and declaring an ez~

exrgenoy.”
Seotion 8 of maid Act relates to sitations in delinguent
tax suits and provides the atatutory form of oitation.
Segtion 7 of sald Article 7328+1 provides:

*The provisions of this Aet shell de ocumu-

I 1t are now entitled
: Yy part or p hls Aot be in
‘sonfliet with any part or portion of any law
of this Ftate, the terms and provisions of this
Aot shall govern, snd to the sxteant of such
eonflict, such other laws shall bde repecled.*
(Underscoring ours)

Prom & ocnsiderstion of the tax procedure aots
(House Bill 548 snd Senate Bill 206, supra) we find that
both were pesned at ths same sessicn of the legislature,
-It 48 elear that 3ecticn § of said Article 7388-1, supra,
and Seotion 8 of Article 7345+b, supra, relate to the g~
suaioe, form, service and return of citations in tax suita.
Since irticle 7528-1 {Senate Bill 208) was passed subse-
quent to Ecuse Eill 368, even though said House Bi)l B4S
Teally bdecane offegtive on a later dats than Senate Bill
£06, we think that it must be said that Senate Bill 206
is the distest expression of the Legislature on the subjeot.
However, fron the expressions found in the two respective
Aots {Eenste Bill 206 end Houne Bill 8585) and considering
their nature it is evident that the Legislature really
intended to olarify and simplify tax proocesdings and pro-
aedure for the bdsperit of taxing authorities and their
.Ltorneys. The apparent result of the two Aots does not
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seex to have dchisved the legislative iitention. In view
of the provistons in seid Jenats 3111 208 that its provie
sions ave-Yourulstive of and in addition t5 al) other rights
and remedies for the sollesticn of delinguent taxes to whioh
taxing units are now entitled” we thixk that said Senate
Bil1l £06 was {ntended to be a statute te simplify proseed-
ings in a tax suit and not to impose any 4diffivuities or
burdens on existing statutory selhods of prossdure. It was
intended to simplify and nod to somplicets; to relieve {p-
stesd of burden. Likewiss, cae of its purroa¢l vas %o pro-
vide for an alternetive -oihod of service in tay suitss

It will also De noted that sthers ias language, in the form
of oftation provided im Seotica B of said Artiole 7328-1,
which seems to indicate that the Legimlature had in nind

the "taxing unit's law* (irtiocle 78545+b) whon 1t enacsted
sald Senate Bill ROS,

The Texas Fules of Givil Prooedure decars effes-
tive September 1, 1941, Rule 8, of sald Texas Rules of
Civil Froeedurs, was axsndsd by the Suprame Court of the
State of Texas, the amended ‘ule degoming effeative lLecen-
bey S1, 1941, and the laszt sentense of said amended Rule
provides:

Y. « o All statutes in ¢ffect ixmedidtely
prior to Septeader 1, 1941, presaribiag Tulea
of "progedure in tax suits sre herelby continued
in effsot as rulses of progedure zoveraiag such
oanes, and where such stetutes preseribed no
rules of prooedure in suoh auases, theze rules
skall apply.” :

¥e have held in our Opinions Nos. 0=34908 and (=4245 thet
said Rule £, as amended, of the Texns Rules of Civil Fro-
cedure hed the effect of retaining in foree, ac rules of
progedure, any existing statutes relating to proeedurs in
fax suits where such statutes were in fores sud effect upon
the effeetive date of tha Rule, which was 3eptemder 1, 1941,
Copies of the opianicns mentioned shove are enclosed for ine
formation, ¥e bDelieve thst it was the purpose of the Su-
preme Court, and its inteation, ia ssending said Rule 2 ,
with reference to tsx prosedursl statutes, to preserve and
nsintain the status quo of such atatutory rrocedurs as ig
wes {mmediately prior to Beptemder 1, 1941,

It will be noticed that ia feotion 3{v) of irti-
6le 7343-b that the procedurs for thé issusnce, form, servioe
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and return of the eitatina was %o be governed By Articles
202) to 2034, inclusive, of the 1228 Revised Civil Scatutes
of tihe State of Texas, with on¢ additionsl requirexeat that
*"a statexent of the nature of the cause of eotion eonform-
ing to the requirenents of notiees hy pudlication as here-~
inafter set forth in paragraph {(d) . . , thall de suffisient
in such oitations, when required.* The reference to para-
greph (4) would seen to suthorige the fnelusion in the i~
tation of "a recitation that esach party te suoh suit shall
take notice of and plead in answexr to all olaims and the
gloadinsa then on file or thersafter riled in seid osuse

y all other parties therein.® This seans in line with the
regquirenents of Seotion 4 of maid Artiole 7345-b. Wetthink
this 18 aleo gonzistent with the objeot and avident legis-
lative purpose and intention to make the “tax unlts: law"
8 harmonious and nearly complets acot providing for zn oy~
portunity for all taxing units, impleaded or parties to
the sult, to join in the suit and heve their respeoctive

tax liena forsclosed at the same time.

In view of the last senteace of Rule 2, as azended,
of the Texas Rules of Civil Prooedurs, we Ddelieve thet$ Arti-
oles 20R1 to 8034, inclueive, of Yernon's Civil Statutes of
Texss, must de gcnsidered to have been gcontinued in forge
and e¢ffegt, as rules of progedure, governing the igsuanse
service and return of eitations in tax suits as provided in
Seation 3(b) of irtiocle 7345-b of Verncn's Civil Statutes of
Taxas. It would follow, theyefore, that a tax ocitation is-
sued pursuant to Seotion 3(b) of Article 7343-b would bde
governed, as to the form of eitation, by Artioles 2081 to
£034, supra, with the additional spesifisc requireneats gon~
tained in ssid-Bestion 3(b) of said Artiele 7343-b. ¥or
the same reasons, given adove, we believe that Artieles
BO3Y and £038 of Vernon's Civil Statutes of Texas were con-
tinued in foroe and effeod as rules of procedurs in tax
suite insofar &s they govern the form of citation in the
instances provided in Sestion 3(o) of ssid Artiele 7348-b.
It would follow, therefore, that a eoitation issued under
the suthorisy of saié Seotion S{e) of safd “rticle 7845-d
would bds governed, as to forsm, by Articles k037 and 2038
with the additional raquirements specifically required in
Alie last senténde of Sgation 3{b) of seld Artiele 734%5-4,

¥e think Seation 3{d) of sald Artiale 7848<b pro-
vides for a somplete statutory form aod procelurs for the
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issusnoe of gitations dy pudlication in the speoifie in~
stances therein authorized, %e find no 4ifficulty in ar-
riving at the conolusion that the Texes Rules of Civil
Progedure have not repealed or interfered with said Seotion
3(d) of said Artiecle 7345-b.

- XYhere two aoéts on the sare sudbjeot ars passed
st Lte same session of the lLegislature we are ocmpellad
to construs them together, if possidls, #0 that vath may
stand as oae exdodiment of the lcgialaﬁivc will. 8% Te

Jur. p. 148,

Tyom the foregoing eonsiderations owr eonciusions
with reference to the proper form of sitations to be used
in tax suits are! )

(1) A oitation directeld to %he defendant who
1s knovs and whose address is known to the attorney for
the taxing unit bringing the tax suit coulé properly be
issued and would be sufficient if it complied sudatantiale
1y with the fom of cltation set out in Article 7329-l1.

(2) %e think a eitation issued pursuant to the
authority of Beotion 3(h) of Artiele 7345«b of Vernon's
Civil Statutes of Texas 4dirscted to the defendant, who i
known and whose address is known to the attornsy for the
taxing unit, should follow the ferm of citatioa originally
previded fin Articles RWRL to 2034, inolusive, of Vernoa's
Ci{vil Statutes of Texas, as those statutes existed prior
20 Zeptexzber ), 1941, together with the additional lgacitle
Tequirenents of the last sentencs of sald Seation S({b),
and Seation 4 of 3818 Aytiole 7343-H, nnd s oitation issued
{n this manner would be {n ocomplisnce with the law,

(3) e think a eitation 4irectsd to the defend-
ant in a tax suit, who is absent frcm the state or who
is a non-resident thereof, issued in acoordance with, and
under authority of, Sectica 8(e) of Article 73435+b, of
Toernoa's Civil Statutes of Texas, would be governed, as
to fors, by Articlss 2057 and 2058, of Yernon's Civil Stat-
utes of Texas, as those statutes existed immediately prior
to September 1, 1941, with the additionsl requirements of
s statement of the aature of the suit and notiee to the
party defendent, in the same manner as pointed out adbove
in conneetion with a citation isaued pursuant to Seotion
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S{v) of said Artiole 7343-d, and a citation issued in this

meaneyr would de in ocmpliance with the law, The slterna~

tive service {by pudblisation) provided in ssid Secticn 3(a)

:{ Axtlolo 7348-b may be followed iz the manner provided
eTeLA,

(4) A eftation directed to a defendant in a tax
sult who 4is adsent from the State or is a non-resident
thereof which 1s in sudstantiel compliance with Artiocls
73281 is in suffiolent complisnce wish the law.

(8) Citationa by pudlicaticn in tax suits lfl
suffiolent if they are in compliance with Beestion 3{4) and
Seation 4 of Article 7348+h, 7Te think that sitations is-
sued in acocordance with these seotions of ssid Aot would
be preferadle to any other eltation issued under any other
Aot whers there i{s xore than one taxing unit a party to
the suit. Eowever, we think that a oftation dy pudligatiocn
in substantial compliance with Artiole 73R8-1 would like-
wise be sufficient.

In view of the last santences of Rule 2, az anended,
of the Texss Rules of Civil Procedure, it s olear that those
statutes presoriding apeoifie statutory proosdure in delin-
gnona tax suits are sontrolling and should bes followed, Fhen

eotion B of Article 73£8-1, supra, was enacted in 1939, it
{s obvious that the L.tiuzaiurn had in mind the regulsr re-
turn Gate for zost distriet ecurts, ss provided in Articles
2022 and R266 of the Revised Civil Statutes of Texas, 19285,
Ceation 5 of said Artiocle 7328-% provides, in next to the
last sentence, as follows:

*Herein fall not, dut have you defore said
oourt, on the rirst day of the next term thereof,
this writ, with your return therecn, showing you
have executed the sane,"

Sald Artiocle 7328-1 is a l{lﬁifiﬂ statute relsting to a
method of proscedurse in delinguent tax suits, ¥e find,
howéver, that ths Texas Bules of Civil Procedure have ex-
pressly repealed Articles R02E and 2286, !.0.s‘§r::an.
¥e likewise find that the Texas Rules of Civil sdure
have expressly repesled Seqtions 1 to 7, inclusive, of
Artiole 2092, of Vernon's Civil Statutes of Texas, as
amended, which previously governed oitetions in suits fil-
od in the Distriot Courts of Dellas County. However, since
Artiole 7388~1 specifies & spegific return date “on the
first Yonday of the next term thereof™ we think that this
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provision is eoatrolling as to the return date of all i~
tations {ssued in swdstaatial complianom with Article 7388.),

¥e thiank the return day for process authorized
to be issued and issued pursuant to Seotion 3{d) of irti-
ocle 7548+ 1is governed by irticlez R028 and 2286 of Vernon's
Civil Statutes of Texas, as those statutes existed prior
to Septeadber 1, 1941, sinee Baid Sestion 3{b} of sald
Artiele 7345-b does nos specifically provide for the re-
turn date. Likewise, the retura day for process author-
iged %0 be issued, and issued, purstent to Section.Sla)
of irticle 7348-b, with the axseption of the alternative
sorvice (by pudlication) therein authorized, 1s governed
by Artiocles 2038, 2082 and 2238 of Vernon's Civil Btatutes
of Texas, as those statutes existed prior to Septeasber 1,
1941. Return day for oftations issued under scction‘s{df
of Article 7348-b is the date provided thexsin, to-witi
Ihctfir:t day of the next terz of ocourt ia whioch the suit

$ Q.

. In view of the oonfusion presently existing with
reference to the proper requisites of citations in delin-~
- quent tax suits we believs the ocurts will bé inclined to
be somewhat lideral) in upholding the suffigiency af sita-
tions, im such suits, where they are in sudstantial oom-
plisnce with either Article 7328-1 or ia sudstantial oom-
Pliance with Artiscle 734%+b, Sections 8 snd 4. ¥Ye belleve,
tharefore, that your citation “"B* would de 4n suffioient
ocompliance with Artiole 7338-1 to de a praper form of ale
tation. Te have already fndicated that your oitation *B*
aoontelins gqertain requisites of Sgotions 3 and 4 of Article
7348«%., Thers is some lengiage in the ttttutorz fom of
aftation in Seoction 8§ of Artisle 7328-1 whioch might be (n-
terpreted to authorize s compination of the statutory form
provided in Zeotion B of Artiole 7328-1 with all or & part
of the requiremeants of Seotion 3 of Artiocls 7345-b. We be-
1{eve, howover, that while either of the statutes, fust pen-
tioned, provide for a form of eltation in tax suii;, thers
is nothing in elther of them to0 indéicate that it was clearly
the intention of the Legislature to previde that eitation
{sgued undar sither should be eombined, Yo believe the zafer
practice would be to determine under whish statute eitation
i3 to bs Ssswed and to fellow out that statute,
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8inoe there were two specifie statutes {Artiole
7328-1, Seotion B, and Artiole 7348-h, Section 8, supre)
governing citaticns in tax suits in force and effect im-~
mediately prior to September 1, 1941, the originsl date
when the Texas Rules of Civil *rooodure became eslffective
we think that 1t {s doubtful that the Texas Rules of Oivil
Procedure are applicadle generally to citations in tax
suits, ¥e are of the opinion, therefore, that your cita-
tion *"A" is nct in coaplisnce with either feotion 8 of
sald Article 7328-1, nor Section 3 of Artiecle 7348-b of
Yeracn's Civil Ctatutes of Texas., Your oftation "A" would
give a defendant notioe that a judicial proveeding weaas
yending ageinst him, Since 1t provides that a eopy of
plaintiffs petition be delivered to the defendant with
the notioe, we think the defendant would gertainly de ad-
vised trat & suit to ¢ollect delinguent texes weas pending
againet his, A judgwent taken agsinst the defendant, in
a sult wvhere "A" oitation was used, would not, ia our op-
inion, de void cn its face. It would follow, therefors,
that the &efendant would e required to show & meritorious
defense to the tax suit bYefore & sourt of squity would
set the judgment aside, 28 Tex, Jur., feotion 221, p. 683}
Smell v. Epoles, Tex, Civ. App., 87 S 1. (24) 87} 8793
Robinwon v, State, Tex. Civ. App., 148 8. ¥, (24) 529. writ
of srror refused., There the defendant has answered iz a
suit, in whioh your form of eltution “A™ wes used, the
court has jurisdistion over his persen as fully as though
proper oitation were issued and served uzon him, 4 Tex.
Jure, D. 6437 33 Tex. Jur., p. 799, It is provided in
Artiole 2043, of Vercon'’s Civil 3tatutes of Texas, that
& doefendant {n a mit may aocept service of process, or
waive the ispusnce or ssrvios thereof, by written memoran-
dwe signed by hiw or bhis duly autherized agent or attorney
and riled among the papsrs in the esse, 33 Tex., Jur., V. 844,

with referenas to your question ccnceraning the
matter of filing suits in rotation, we have ocnaidered
Fules 22 to 27, inclusive, of Texss Fules of Civil Fro-
gedure. Ye find nothing in these Rules providing for the
riling of suits in rotation. ¥s have been unsbls to find
any other statutory authority requiring that suits be
f1led in rotation {n the Sanaer you heve suggsstad in
your letter. Under such cirouxstances, it follows, thers-
fore, that the order of filing tax suits ia yrotatiod under

b thin the 4ilesore~-
ﬁ?;nrggtZh:“giﬁiﬁiﬁtbﬁxigﬁ: 1%@3 gzgganogtndviseﬁ us whe!her
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the Distriot mg'u of your county have ordered the District

Clexrk to file tay zuits in wotation., Ya An not. thepafaors
- bl S W T W R Wk W A ww ™y mvs.avav.

pass upon the power of the Distriet Judges to control the
sanner of filing tax sufts (n roution.g

~_ Any sxpressions or scnelusions expressed {n our
opinion No. O~4%48 whioh sre¢ scatrary to thase sxpressed
herein are heredy axpresaly Gverruled by thia opinica,

¥Wo trust that in this xanner we havs fully answer-
ald tha ansations suhwmitéal he wvau dn wotte dmwanld ow
TH TRW YETFVAVET SRASATIRW wj JWE AR JVWUd JAYWRAZ T
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