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stete. In this case, 18 the witness entitled to
mileage from the place he lives in the other
state to the court, or 18 he entitled to the
mileage traveled from the Texas state line to
the court?

*2. The witneas hes not besn subpoenaed in
Texas but hes volunterily ecocepted service of sub-
poena in the other atate and travels to the court
in Texas. Is such witness entitled to mileege
from the place he travels in the other state to
the court, or is he entitled to mileage from the
Texas state line to the court®"”

House Bill No. 214, Acts of the Forty-seventh
Legislature, Regular Session, 1941, is an act amending Ar-
ticle 1036, Title 15, Chapter 2 of the Code of Criminal
Procedure of 1925, as emended by Chapter 75, page 113, Aots
of the Regular Session of the Fortieth Legislature, and
by Chepter 143, page 239, of the Acta of the Regular Ses-
sion of the Forty-sixth Legislature, providing for the
peyment of witness fees by the State of Texas, and deseribves
the procedure to be followed in the payment thereof and
declaring an emergenday.

Said House Bill Xo. 214, supre, reads in part as
follows:

"Article 1036.

"(1). Any witness who may have been sub~
poenaed, or shall have been recognized or at-
tached end given bond for hls appesrances before
eny Court, or before any grand jury, out of the
county of his residence, to testify im a felony
caze regardless of disposition of sald case, end
who appears in complience with the obligstions
of such recognizance or bond, shell be allowed
Three (3) Cents per mils going to and returning
from the Court or grand Jjury, by the nearest
practidal conveyance, and Two Dollars {§2) per
day for each day he may necessarily be absent from
home a5 & witness in such case;
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“Frovided, any witheas w0 nay have been
subpoenaed, or shall have been recoginised or ate
teched u::d siven bond for his appesrance before
£ay Ccurt, out of the couaty of his residence,
+0o testify in a felony cese, and who appears in
copiiance with sald subpoean or with the obli-
gations of such reccznisance or bound, and the
case in which he is a witness ic reset for
later dey in the sa-e term of Lourt, not exoeed-
ing four (4) deys, shall nct be paid mileage
for any additlonal trip te or frox Court he may
sake by reuson of the yesstiing of zaid case,
unless permigsion first had and obtained frow
the trial judge to muke sald trip, btut shall be
entitled to regeive his per élem for the addie
tional days Le may be in attendance ypon Court
by resson of the resetting of the aase.

viitnesses ahall recvive from the State,
for attendence upon Diastriet Couxrts and grend
Juries ia counties other than that of thelr
residence in obedience to subpoases fseusd under
the provistona of law Thrse (3) Centa per mile,
going to and returning froe the Uourt or grend
Jury :{ the nosrest prastical eonveyanos, snd
Two Dolinrs (48) per day for sach doy they may
necessarily be absent frem hote a8 &« witness to
te paid a8 now provided by law; and the foreman
of the grend jury, or the Distriet Clerk, shall
izaue such witneess certiriocates therefor, after
deduoting therefrom the smounts advanssd by ths
of fioers serving said subposuss, as shown by the
returna on naid sudbpoanasj whioh certificaten
pi:all be approved by the Distriet Judge, and re-
ecorded by the Clerk in & wellebound book kept
for that purpose; providad, that wien an indiote
ment oan b found from the evidence teken be~
fore an inquest or sexmmining trisl, no subpoens
&r attachment shall issue for x witaoans who re-
aides out of the aounty in whieh the prosegution
is pending to appear bafore o grand Jury. dhen
the grahd jury shall ocertify to the Distrioct
Judge that surfiolent evidencs %47 snot ba Becured
upon whieh t¢ rind an indlstaent, axoept spon
teatimony of nonresident witnessaes, the District
Judge muy have subpoenas issusd as provided for
by lsw to other gountias for witncgses to testify
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tefore the grand jury, not to excesd one witness
v¢c uity one fact, nOT more then thres (3) witnesses
ko «ay cne cusse pe:ding bel'ors tie grand jury.

“{£) «itness fecs siall be allowed only
to guch witnepses as nmay hsve besn susmoned on
the sworn writtsan application of the State's
rttorney or the defendent or Lila attorney as
provided in irticle 483, Code of Crimi I'ro~
cedure, which sworn appliocation must be made
at the time of the procuring of thea subposna,
attacirment for, or recoghizance of, the w»litness,
The Judge to whom an arplication for attechment
is xade rmay, in his dlsoretion, grant or refuse
such applioation, when prasented in termstice.

“(%). The witneuss shall make an arficavit
stating the number of miles he will have travel-
ed going to and preturaing frox the Court, by the
nearsst preotical conveysnoce, and the numder of
daye he will have been necesssrily abzent in go=
ing to end ysturning from the nplace of trisl}
which affidavit shall be & part of the certifi-
ocate issued by the clerk, copy of which is to
be kept in & well-bound book. Feos shall not
be allowed to more then two (2) witnesses to
the sacc fact, unless the Judge bhefore whom the
cause is tyied shall, after such case has bean
tried, ocontinued, or otherwise dispossd cf, ocerti-
£y that such witnesscs were necessary in the
eauss, i‘itness, whenh attaghed eand conveyed by
gheriff, shail not be entitled to recaive feos
whils in custody of such ¢fficer,

n"Ho witnesns subponnaed, rocogulzed, or at~
tached for the purpoke of proving the general
reputation of the Gefendant shall bhe allowed
the benefits hersof, provided the trial Judge
may, in i4e disgretion, allow pay to not mzore
then two (2} charaoter witneasses Tor the Liate
and to not more theh two (E] charsster witnezues
for the defendent,”

4 ocourt cannot compel the atiendance of persons
as witnezpes, who are out of the State., In orisinal ouden
subpoenns may be issued to pompel the attendance of wlitiesases
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who reside in other counties, and they may be attached if
they fail to attend. (Thornley v. State, 34 S, W. 26k&; re-
versed on other grounds 35 S. W. 9Bl; Code of Criminal Pro-
ecedure, Articles L75-481).

It ie stated in Texae Jurisprudence in a foot-
note on page F46 of Volume 44, "The Uniform ast to secure
the attendance of witnesses from without the state in erim-
inel cases has not as yet been edopted in Texas."

In orixminal cases no one is entitled to witness
fees unless he hes been subpoenaed, attaoched or recognized
e8 & witness. (Article 1080, Code of Criminsl Prooedure;
Stewart v. Stete, 44 S. W. 505}).

As above stated, s court cemnot comipel the at-
tendance of & witness who ls out of the Etete and a sub-
poena issued to e witness who is ocut of the State 1s of
no rforee or effect becauze the court issulng the sudpoens
has no Jurisdietion outside the State and the witness cen-
not be attached or resognized in such sases, Therefore,
Article 1036, Code of Criminmsl Procedure, allowing wit-
ness fees and milesge can only apply im this State.

¥e think thet 1t is c¢cleer that it 1s only when

‘"a witness appears in obedience to an aunthorized subpoena
that he i3 entitled to per diem and mileege &s provided by
Article 1036, supra. Where & witneas has resided in Texas
and was properly subpoenased in this State, in s felony case,
but before aectually attending court has aetually and in gool
feith moved into ancther state, 2aid witness in obedlence
to the subpoena would be entitled to the mileage golng to
and returning from the court or grand jury, to and from the
Stete line treveling by the nearest prectiecal route, and his
per diem for each day hv may necessarilyettend court, and each
day necessary in traveling to and from the State line.

With reference to your second question, it will
be noted that the witness has not been subpoensed in Texas
but has voluntarily acsepted service of subpoens in ancther
state and travels to the court in this State. It is our
opinion that the witness must be subposnsed in this state
in eompliance with Article 1036, supre, before he is en-
titled to his mileage and per dlem as & witness under sald
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staetute. The statute does not authorize e witness who 1is
out of the state to volunterily eccept service of subpoens
in enother state. A witness attending court under the oir-
ocumstances and facts set forth in your second question
would not be entitled to his mileage or per diem.

Yours very truly
ATTORNEY GENZRAL OF TEXAZ

. ;:{.:.};T) By
Ardell Williams
Asgsistant
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