=75

OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GEnALD C. MANN
ATTORNEY GENERAL

fonorable M. F. Kieke
‘oounty Attoraey

.1ee County

¢ciddings, Texas

pear Sir:

Ik P

Your letter

follows:
} your departms
ing questions: 2 AD. ) y
to a oity within the caunty for the purpose of
! assisting in\ thé\maintedmnce of streets; 2. Can

At or money each year and in re-
saintains streets conneoting coun-

i3 my opinion that the Qity can not

. donate money for the purchase of a fire truck

A axcept by an agraement to furnish its use to

the entire county, I am of the opinion that the
caunty can agree with the olty tc help in the
maintanance of stireets. I base this latter con~-
tention on Smith vs. Calthy 228 S. W. 138 and
Hughes v. County Commissicnars Court of Harris
County, 3% S. Y. 2nd 818, wherein it is held
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that the county has authority to help meintain
streets within the c¢ity limits, providing the
elty does not object. '

*] should appreciate an opinion in regard
£0 the above from your department. 1 believe
that perhaps the opinion recently given Travis
County with reference to a donation to some Army
unit mey be of help to me and I should like to
have a copy of seame." ‘

It is stated in our Opinlon ilo. 0-1190:

B . "i3 a general proposition of law it is set-~
s L tled that the ocontrol and jurisdiction over

X strests of a municipal corporation is exclusive
& in said corporation. However, the courts have

construed to the countles the right to expend
funds in the improvement of streets within the
corporate limits of & oity when sajid streets
vieres 8130 a publio road, particularly when done
. with the consent of the city. See Hughes vs.

. County Commissioners' Court of Harris County,

R 35 S. ¥. {24) 818, This same conclusion was
< reached by the Supreme Court in the case of
-+ S the City of Breckenridge vs. Stephens County,
x- - 40 S. W. (24) 43, wherein the court said:

"t The ocommissloners court may expend coun-
ty road bond funds for improvement of oity
streets forming part of county roads where made
with city's oonsant.’

"The general underlying theory being that
guch improvements must be confined to streets
forming part of a county road system and also
that the county must have the consent of a muni-
oipal corporation within which seld streets may
be loocated. The Supreme Court in the Brecken-
ridge case, above cited, distinguished between
streets forming a part of a county road system
and streets generelly within the city. IXn that
case the court held that the occmmissioners' court
gould bind itself to expend oounty road bond funds
to aid the City of Breckenridge in improving
'streets forming part of ocounty roads,' and in
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the same caase held that the county ocould not
bind itself to ald the City of BSBreckeanridge in
improving 'streets'. It is obvious that they
intended to draw a distinotion bstween streets,
speuking generally of the arteries of traffio
within a munioipalitiy, and suoch streets ae fomm
& continuation of a county road, but in eny
event a street which had been designeted by the
county as a part of 1ts system. . . . "

In this State it is well settled, as a genersal
proposition of law, thet the commissioners' court is a
court of limited power and jurisdiotion, and has no powers
or duties except those whioh are oclearly set forth snd de-~
fined in the Constitution and statutes, and those powers
that arise by & negessary implicaetion. The suthorities
supporting this general stastement are so numerous we do not
deem it necessary to celte any of thenm.

.ith reference to your first guestion you do not
stete whether or not the streets mentioned consititute a
part of the county roed system. Iowever, in the absence
of any statement showing that sald atreets are a part of
the county road syatem and in visw of Cpinion No. 0-1190
and the authorities cited therein we respeotfully answer
your first question in the negative.

lie now oonsider your second and third questions.
Article £35la~l, V.a,C.5., reads as follows:

“The Commissioners Court in all counties
¢f this Stete shall be suthorized to furnish
fire protection and fire fighting equipment to
the citizens of such county reslding outside
the city limits of any city, town, or village
within the county snd/or adjoining counties,
The Commissioners Court shall have the author-
ity to purchase rire trucks and other fire fight-
ing equipment by first advertising and receiv-
ing bids thereon, as provided by law. The Con-
missioners Court of any county of this State
shall also have the authority to enter intc con-
tracts with any oity, town, or village within
the county and/or adjoininz connties, upon such
tsrmas and conditions as siall be agreed upon
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between the Commisaioners Court and the govern-
ing body of such city, town, or village, for
the use of the fire trucks and other fire fight-
ing equipment of the olty, town, or village.
It i8 speoifically provided that the acts of
any person or persons while fishting fires,
traveling to or from fires, or in any manner
furnishing fire proteetion to the citizens of
a county outside the olty limits of any oity,
town, or village, shall bs oonsidered as the
acts of agentsa of the oounty in all respeots,

- notwithstanding such person or persons may be
regular employeee or firemen of & city, town,
or villajge. No city, town, or village within
a county and/or adjoining countiea shall be
held liable for the acts of any of its employees
while engaged in fighting fires outside the city
1imits pursuant to any contract theretoiore en~
tered into between the Commissicners Court of
tLe county and the governing body of the oity,
town, or village. Provided however, that any
fire equipment purchased by any County shail be
done only by a majority vote of property own-
ing taxpayers and jualified voters of suoh coun~
ty at a county-wide eleotion c¢alled for such
purposs.

The above quoted statute does not authorize &
county to donate any money to a oity within or without the
county to purchase a fire truck. We have bean unable to
rind eny other guthority suthorizing a county to donate
money to & c¢ity for such purpose.

Article 2351a-1l, supra, specifically authorizes
the oommissioners® oourt of any county of this State to
enter into contracts with eny ocity, town, or village within
the county and/or adjoining counties upon such terms and
oonditions gs shall be agreed upon between the ocommissioners'
court and the governing body of such ¢ity, town, or village
for the use of fire trucks and other fire righting egquipment
of a city, town, or village. It will be noted that the adbove
ment ioned atatute specifiocally provides, "provided however,
that any fire equipment purchased by any county shall be done
only by & majJority vote of the property owning taxpayers
and qualified voters of such county at a county-wide elzo-
tion called for suoh purpose." Therefore, in reply to your
third question, as stated above, you are advised that it 1s
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our opinion that a county cannot «ive or donate to a oity

or town within the county any amount cf money for the rain-
tenanae of streeta in said ¢ity or town. But a county can
legally make expenditures for the improvement and mainten-
ance of streets in a oity or town within the county when

said streets form or constitute s portion of the county road
system, when the consent of the city or town i1s had. However,
a8 above indicated, the commissioners' court of any county

is authorized to enter into contracts with any oity, eto.,
within the oounty and/or adjoining counties, upon such terms
end conditions as shall he agresd upon betwaeen the commissioners?
court and the governing body of such city, etc., for the use
of fire trucks and other fire righting equipment of the city,
town, or village, in compliance with ~rticle £38la-l, supra.

. You have requested a copy of our Opinion to Travis
County with reference to a donation or appropriation to pur-
chase reading room equipment for Camp Bowle. This opinionis
Yo, 0-3963 and we enclose a oopy of the same for your infor-
pation and also a oopy of our Opinion No. 0«1190 above men-
tioned.

Truating that the foragoinz fully answers your in-
quiry, we are

Yours very truly
ATTORNEY GENERAL OF TEXAS

. [lilett (It

ardell Williamas
Assistant

4

OPINIOag
COMMIT'TEE ‘

ay B’y ?

Ymrlu'é. T
P




