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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN

GERALD €, MANN
AYToRncy SENERAL

Eonorable 01in Culberson, Member
Railrosd Commiassion of Texas
Austin, Texas

Dear Sir: Opinion Ko, 0-4262
Ret Authority of the Railroad
Cormisalion ro-:rd_ng the ap-

plicatio-

Your request letter of Degember 9, 19
therewith, refleoct the following Tegts which we s
in ehronologioal order,

On My 2, 1935, & Endars Was granted s certi-
ficate of coanvenlence and ReceRgity /autiorizing the operation
ar o carrier mervice over
f to operate over the

- 24, 1936, H., H, Fnders filed a "grand-
fathex™ ap ith the Interatate Commerce Cormission
> - , gtor Carrier Aect. On April 10, 1936,
gsion by due order approved the sales and
Rfidexrs' certificate from Enders to Yellow
Cad Transit Gompeny., After the sale to Yellow Cad opera-
tions were discontinued by Enders end operations under the
tertificate wers not resumed by Yellow Cadb, exoept &s later
noted, while its application before the Interstate Commerce
Qommission for the approval of the purchege froax Enders was
pending. Subsequently, on July 3, 1941, the purchase was
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approved and the "gréndfather® rights of Yellow Cab, sue-
sessor in interest t0 H., H., Enders, wers confirmed by the
Interstate Correrce Commission and Yellow Cab wes given au-
thority to operate interstate over the Texas highways adbove
named. '

On July 28, 1941, Yellow Cab made application to
the Railroad Gommission of Texae for authority to aperate
interstate over these highways. On the 8th day of Ootober,
1941, the Commission granted the application in paert dut
denied the application pertalning %o the highways in ques-
tion, Ia this order the Commission izade the rollowing
findings:

"THE CQOIISSION FURTHER FINDS from the evi-
dencs and its records that & portion of the high-
ways over vhich the proposed traffic will move is
of such type of comstruction and in suoch state of
repairs end msintenance ssg will permit the addi-
tional traffiec sought to be placed therecn by the
applicant without unreasonably interfering with -
the use of the same highways by the general pudlie
using the same for ordinary highway purvoses, but
that ather portions of said highways are not in
such dondition, partiocularly U, S. Highway 81 from
Fort Tgrth to fan Antonio, U, &, iighway 77 from
Tallaa to Hillsboro, U. S. HEighway 90 from San
Antonin to Beaumont and U, S, Highway 80 from Dale
les to Cladewnter. That these highweys are re-
stricted highways under the orders of this Cormis-
slon, and are already congested by the trarfio
poving over sald highway at the present time and
that these highways are already subjeoct to sueh
use as would not permit the use sought to be made
by the applicant without unreasonable interference
with the uge of such highway by the general publie
for highways purposes., Sald highweys have hereto-
fore heen adjudged congested by the Cormisalon end.
heretofore restrioted from any additional use by
cormercial vehioles for hire."

In fta exceptions and motion for rehearing to the
order of October 8, Yellow Cab asserts that its appliestion
should be granted as & metter of law for the following rea-
aons, emong others not pertinent to your request:

{1) That the operating rights of H. H. Enders
acerued in 1934 end ecoording to the rfindings of the Interstats
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Conmesrae Commlssion hsve been kept alive and have existed
since 1934 for which resson the Railroad Commission of Texas
should have considered the rights of Yellow Cad under its
application of July 28, 1941, as of 1934, and should have
recogrized the priority of the right of Yellow Cad to operat-
ing rights over said highways in prefersnce to those who
havy acquired operating rights thereover subaequent to 1934;

(2) That the granting of operating rights over
said highways to other carrisrs subsequent to 1934, end the
denying of operating rights over such highweys to Yellow Cab,
was discrimipatory and unreasonablej

(3) That the Ootober 8th order by the Texas Com-
nission 13 void in that it repudistes snd attempts to nullify
the rindings and order of the Interatate Commerce Commission
wherein it was found and held that Yellow Cab was antitled
$0 "grandfather™ rights over the highwaya in question;

{4} You ulso recite that "Ysllow Cab contend that

basause of the fact that for a ashort while they cantinued
Yeir operations over such highways without let or hindrance
-ror the Railrcad Commission that thereby the tsolt consent
of the Rallroced Commission of Texus was had for the use of
these highways and that theredy inured to them somé charecter
of right under the 'Grandfether's cleuse', They now assert
that the X. C. C. having granted them a permit to do inter-
state business over Highway 81 that the Rallroasd Commission
ia estopped from confining their operations to those authopr-
ized in the Inder certificate to the rights of which they
Succeeded,”

You have requested the opinion of this department
upon the authority of the Railroad Commission to deny the
application of Yellow Cab for the reasons stated, and as
was done, in the order of OCotober &, 1941, in the light of
the recited contentions made by the applicant. And speci-
fioally you have asked this questiont

"Did the Yellow Cab Transit Company acquire
grandfatherts rights by reason of their operation
without obatruetion from the Commisaion for the
short time they pursued sueh operations befors
voluntarily abandoning then?™™

We have carerully studied the complete files sub-
uitted with your letter and have fully informed ourselves
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upon the unususl and involved facts surrounding the appli-
cation of Yellow Cab, its proof before the Railroad Commis-
sion, and the faots regarding the prior granting of other
vermits to other carriers under aimilsr circunatances.

Without reviewing these various considerastions,
suffice to say that in our opinion Yellow Cab is possesssd
of no cheracter of "grandfather™ rights in its inatant ap-
plication before the Reilroad Commisaion of Texas.

It 1s recognlzed, of gourse, that for the proteo-~
tion of the highways and the public safety, the Railrocad
Commission of Texas has the powsr to withhold permission
‘for intsratate operationz upon the highways of Texsa, not-
withstending any authority granted by the Interstate Com-
meroe Cormission. %While the granting of a certificate o
conveniensce and necesaity by the Interstate Commerce Com-
nission removes the question of oonvenlence and necesaity
from the State Commission, the condition and ability of the
highways of the State to withstend the additional trarfie
involved remains with the State Commissaion. Touthwestern
Greyhound Lines vs. Railroad Commission, et a1, 99 S. W. (2)
263; YWinton vs. Thompson, 123 S. w. (2} 951; HoDonald va.
Thompson, 305 U, S. 263.

As an original:mnster, therefore, the Railroad
Commission of Texas was not bound to grant the application
of Yellow Cab over the highways in question if the granting
‘of the application wonld result in unreasonadle interference
with the use of the highways by the pudlic or would auhject
the highways to excessive hurden.

%a 40 not hellieve that this fundamental power of
the Commigsion is destrayed by the considerations insisted
upon in the instant application.

It is our opinion that the conrirmation af "grande
father" rights by the Interstate Comnmercs Cormission unier
the Federal !fotor Carrier Act was subject to the power of
the State Commission $o withhold permission to use the high-
ways of the State 1f the grenting of permission would result
in unreasonable interference or excessive burden,

It 18 our further opinion that “grandfather™ rights
finally established before the Interstete Commeroe Commission
cannot heve the retrosctive effeat inaisted upon by Yellow

ang
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Cab; in other words, the Railroad Commission of Textﬁ cannot
determine the validity of an application in 1941 by ccndi-
tions existing in 1934,

Moreover, in our opinion, the propositlon is un-
tenable that beosuse other applications have been granted
over the same highways a later applicant will be disoriminated
against 1f he is not glven simller operastion rights; other-
wige the point would never be reached at which the State
Commiesion ocould exerocise its police powers for the proteo-
tion of the traveling publiec and of the highways,

The application st hand, In our opinion, is simply
one addressed to the disecretioan or the Rallroed Commisslon.
If a8 a matter of fact the Commission 4id not sct arbitrarily
in denying the application over the highways involved for the
reasons stated, namely, "that these highways are restriocted
highways under the orders of thia Cormisalion and are slready
congested by the traffic moving over said highways at the
present time and that these highways are already subject to
such use as would not pernit the use socught to be nmade dy
the applicent without unreasonable intexrference with the use
of such highways by the general pudblle for highway purposes®™,
the sotion of the Commission 1s velid. The converse ls like~
wise true. This ls a fact question to be oonsidered dy the
Cormission and to be resolved by it in the light of the facts
existing under the application of Yellow Cad aund otherwise
properly within the kpowledge cof the Commission,

Yours very truly

TAN 14, 42 ATTO GENIRAL OF TEXAS
-~ T T \T By
N il GINERAL - 5 Z01116”C. Steaid

Asgistant
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