OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN

GaaLn €. MANN
ATHORNEY GENERAL

fonoreble Jamas K, Kilday, Director
Notor Treasportation Division
Railroad Commienion of Texas

decmbidm Fawvne

Dear Sir:
You have requested an <&p this department as
follove:
"I am told that some 0 Attorney Gen-
eral's Department held in op that the Ztate

authority grant special per-
portation af tiss that were

r routes they
w:\hgms tation regardless
lers of such sommodities

fpretation of the law hag

of the Railrosd Commission

ing certain highways in

tiong, I helieve were made

oftraffic reports furnishsd the Comsis~
Department.,

ien of m cases v‘hnre gayrriers
froa whick they were restricted by the
Ruilroed & sion with loadz vhish rsquired specisl
permite by the Highway Depariment, that such peraits
wore obtisined without meling it known to Highwvay au-
thorities that such carrler was not allowed to use the
highway in quesiion. Alao, such investigations have
discloneda thet vhen applliostions are made for sush
apecial permita the appliocant is never guestiocned re-
gariing hilsg authority from the Rallroad Comzission,

HO COMMUNICATION 1S TO BE CONSTRUED AG A DEPARTMENTAL OPINION UNLESS AFPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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"rhis matter is immg in magnitude and the
1av Enforcoment Division would appreciate the Commis-
stemta Instructions on the fellowing questionst

*1. shall we dizregard the Coemissiont's orders
restricting carriers from ocertein highwnys vhem tha
¢arrier has & mormit from the Highway Deparisment au-
thorizing him to use asid Highway?

*3. Shal) we make an invemtigation to detemine
if the Highwey Departrent vould have routed the esrrier
cver another route if it had had kmowledgs of the
restriction?

*%. Shall ve make &n i.nn:n{:::on to deternine
if the Highway Department had nowlsdge vhen the ap-
Jication wvas made that the Commission had restricted
zbe corrier to the use of sald Highway?

*%. When a carrier ia intercepted on & highwmay
over vhioh he has been reostricted, shall we require him
to furnish proof that he made known to the Highway De-
partment the fact that the Railroad Commission had
roatricted him from osortain highways and that despite
that the Highway Department would not route him over
another routs?

"z, When s earrier is intercepted on a highway
from vhich he has beon restricted by the Rsllread Com-
nission, shell we require him to attempt to obtaln
from ths nearest highwey department office a pereit
over ancther route before permitiing him to proceed
over the sald restricted highway?"

Under date of April §, 1937, this departasnt rendered
Conference Opinicon Ro. 2G99, vherein it wvas held:

W think that it was both the spirit and the
intention of the Legislatures, in enacting the statute
permitting the trsnsportation over state kighways of
overweirht or oversize or overlength commodities, to
authorize the Highway Department in the lssuance of
the spacial permits to designate which highway is the
shortest practicsble r»oute, wlithout rd to the
deni;mated route of the carrier operat under 8
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certificate of public convenience and necessity
issued by the Railroad Commiasion; and that when
the Highway Department has issued the special per-
mit above referred to, permitting the hauling of
overwelght or oversize or overlength commoditles,
that the permittee is authorized to haul such load
over tha highways deslgnated by the Highway Depart-
ment."

We are enclosing s copy of thig opinion, obvicusly the
one referred to in your letter,

Onder the applicable statutes, Article 827a, Sectien 2,
Penal Code, and Article 670la, Vernon's Annotated Civil Statutes,
the duty of and authority for issuing these special permits 1»
vested in the State Highway Department. Presumsbly in the ad-
ministration of these acts proper and sufficlent investigation
vill be made by the department before the issusnce of the permite.

While Article 827a, Bection 2, supra, enjoins upon the
Highway Department the responsibility of soeing that the hauls
made undnr such permits shall be by the "shortest practicadble
route, " the Highway Depsartment may not enlarge upon certificate
rights as granted by the Rallroad Commission, except as to routes
to be traversed. It may not by the special permit authorize a -
person to transport property for hire who 1s wvithout authority
to do 30 from the Railroad Commiszsion, or authorize a service to
and from points not authorized by the Rallroad Commission.

In reply to your guestion one, you should honor special
permits issued by the Highway Department even though the carrier
is thereby authorlized to traverse routes not included in the
certificate lssued by the Railroad Commission, provided the car-
rier, 1f not trensporting his own property, has authority from the
Rallrosd Commission to transport the property at hand from and to
the points involved.

Your questions two, three and four sre ansvered in the
negatlive.

If, under your question five, the carrier possesaes a
permit from the Highwvay Departuwent, and if the conditions men-~
tloned in cur ansver to question one are existent, the carrier
should be permitted to proceed unmolested along the route con-
tained in the permit from the Highway Depsrtment.

Yours very trmuly
ATTORREY

By‘é Zollle




