OFFICE OF THE ATTORNEY GENERAL OF TEXAS
; AUSTIN =~ -

GERALD C. MANN
ATTORMRY GENEIRAL

Honoratle R, B, Ritchsy, Jr.
County Attorney

Jagper County

Jesper, Texns

Dear “ir: Cpinion No. 0-4272
' Ret Is the gounty attarney entitled
' to revelve 10% cormission on a
rine paid in the distriot oourt
by defendent in s contempt pPro-
ceeding case whvre defendent
hed violated an injunotion en~
Jéinlzg.her from selliriz liquor
. or ueing her wreniaen 1"‘c.w' thst
© puspose?
Your letter rcqucacing‘tn& oplunion of tkls depert-
nent on the above atatea qucstion resds aa Tollowa:

- *In Ret the county utwmoy entitled

- to reaceive 1 cﬂmniasinn cn Tine paid in dis-
triot court /by defendant.in & osmtempt proceed-
ings case wher. derondant ‘had vioclated an in-
Junotion enjolining her fTrou selling nquor. or
usins hsr yrﬂn;seq\ror that purpose?

Ve «Arta,oio 958 CCF provides: The dlstrio'c
or ooun@y'attorneixaholl bo entitled to tea per
“sen¥ of ‘s11/fines, furfeitures or monsys collect-
acd\ror the State or county, upon Judgments re~
cave:cd by h;n'-

”ux&s Furisprudence, Yol 15, peage L22, seys,

‘A provislonfot the eode of criminsl proceedure
- that "the distrioct ar oounty attorney shall be

entitled to ten per cent of all fines, forfeitures
or moneys oollected for the “tate or lounty, upon
Judgments redovared by Aim" hes been held to com-
fer no right to commissions for the ocollection of
money in suits which are in every reapest civil
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Eonorable R. B. #ditohey, Jr., P8ge 2

in character or in no xanner conheoted with the
administration of ¢rininel law, but to anply
only in cases arising under the Tenal Code, or
Code of Crininal Progesdure.’

#The faots in the inatant ocase ere: iy
Belton head been oonvicted in county court inm
Jaapar County for gelling liguor from her premises,
An injunction was gotten out in Pistriet Court
enjoinipg her from using her nremises for that
purpose, “he violated the injunction. lir. Xertin
of the Attorney General's édepartment prepared the
pepers for contempt proceedings for !Mr. Sredy ‘‘at-
son of Seaumont, Texas; r. “atscn brouzsht these
papers to ne and I signed them, filed them and
got out service, ir, Hartin appeared here in
court with Mr. 7atson and presented the case be-~
fore Judge Adens, and Judge idens fired the de-~
fendent ilay Beltem 350,00 and costa. ~he peid her
fine and costs,’

"Froa the law above gquoted it appesrs to ne
thet the question here is as to whether the cone
tenpt proceedings 1a oivlil) or orininal in nature;
that is, if it srises under the oriminal code of
proceedure or the ypenal sode, then the county et-
torney 18 entitled to the fesi Sf not, then be
would not be entitled to it. - is the injunotion
is based on a oriminal matter,-that of violating
the Liquor law, and the purpose of the injunetion
is to enforqoe the liquor laws, the ssne being of
oriminal nature, it is reasonadle to assume that
the contempt proceedings would be connected with
e oriminal matter. If such be the case then it
is logical to say that the oounty attorney would
o entitled to the ccamiagsion,

*l - L '."

Under the provisions of article 5666-29 end Articls
667+27, Vernon's innotated Penal Code, it is the duty of the
sttorney Ueneral, or the District or County Attormey, upon
having called to his attention by arfidavit of sny oredible
person that eny person who is violating, or 1s about to vio-
late, any of the provisions of the Texus Liquor Control Aot
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or if any permit or license is wrongzfully iasued, to begin

prooeadings to restralin any guch person from the threatened
or any further violation, or operation under such permit or
license.

The ahove nentioned statutes authorize the ittorney
General, or the District or County attorney ta begin or in-
stitute injunction procec«dings %o restrain aany rerson from
the threatened or any further vlolation, of the Texza Iiquor
Control iAot or operation under a permit or liceonse that has
been wrongfully issued, Howsver, wken the injunction 1a vio-
lated the coatempt procecding is brought by virtue of artielo
1911 Vernon's snnotated Civil Ttaztutea which trovides:

"The District Court pay punish any person
guilty of contempt of such Court by rine not ex-
caeding 100,00, and by imprisonment not exceed-
ing three deys."

Contempts orf Court ars olmseifled es direct and &
indireat or construotive, the test being whether the ecntermpt
was offexad within or out of the presence of the GCourt. This .
éistinction 4s importsat from the procedural standpoint; direct
contenpts ere punishable surmarily, while ceonstructive con-
tenpts Tequire a different end less drastic process. (Ix
zzr?o Ratlisf, 3 3. #. (2) 4063 Ex parte Rohertson, 1l S. ¥.

9).

A oontenpt committed in the presencs of the Court

| 13 denonzinated a diregt contempt. 4 esonstruotive contempt

is sald to be an aet done, not in the presenge or hearing of
the Court, but at & distande, an set whish tends to belittle,
to degrade, or odbatrust, interrupt, prevent or embarrass the
adminintration of justice. [(Ex ?arto Dunoan, 182 5. V. 313;

" Tx parte Yogler, 9§ . W. (2) 733

Under another clnasitioation, contermpts Bre regarded
as civil or ocriminal,. Those proocsedings instituted solely for
the purpose of vindiocating the dlznity of the Court are erisn-

& quote ‘ron Texas Jurisprulence, Tol. 9, paze 618,
section 33 as rollows:

"Contenpt procesdings ars commenly regarded
as oriminal 4in their nature even when arieing in
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clvil actions. It 1a said thet cven in remedial
contenpts of tie mildest aharucter there iz the
eseentiel 1dea of oontumacy, wilful dinobedience
or orders and daeore?s —made in the admipiatration /
of Justice. The offense ls exalnst the adninis.
tration of juaticee and ageainst soaiety, and hence
1t implles oriminsllty. OUn thia theory and the
procecdings should confirn as nearly as possible
to prooeedings in crininal ceses. . , . Nut con-
tenpt prooeedings are not orisiual suses within
all the rules and dorfinitions of oriminsl law.
They ore saild to be of a orininal setiure because
they are not properly olvil asuita, snd beozuse
they involve the ldem of the punishment of une
asuthorized sotus. They are rz tters sul generis.
lior is a contexpt of Court sn offense within the
neaning of the Penal Code."

The case of Cesey ve. “tate, 25 Tex. R. 381, emong
other things, holds in effect that a contempt of Court is
not an offense within the meaning of the Pensl Code. Con=
texpts are patters sul generis, ané not criminel in the zense
in whioh crimes are treated by the writers upon ariminsl law.
They ere said %o be of a criminael nature, beceusse they are
not properly civil suits, and beasuse they involve the Sdea
of the punishment of unsuthorized acts. (Alsc see the ocase
of ¥x partes Zcott, 123 <, Y. (2} 306).

Ths statutes are silent regarding the progeduras.
upon oommitment for contempt, it 1 seld that referencs must
be had to the common law snd such modifiocations as are found
-4n the precedent avallable. Yhen one in sdjudged to be in
oontenpt, the raet of eontroversy should be sscertalned and
deternined, und this adjudieation shouid be entered in the
rinutes of the Court, ‘ané a writ of comitient issued thereon,
for it has beon uniformly held that imprisonment for contempt
will not be tolerated on a mere verbdal order of the Judge,
(Tax. Sur., Vol. 9, pege 632; ¥x parte lieGraw, 277 3. . 699;
£x perte asndrews, 100 &, W, 376).

The ordinary forn of Judgment 1s thst the parsy
be cormitted to jall until the fine znd ¢oata are peid. (2x
perte Robertuon, 1l &. ¥, 669), Towever, . rticle 1911, supra,
the statute undsy which the proceeding was brouzht Joes not
authorize the taxing of ¢osts In sush proccedings, or said
statute does net provide for any commiesion for the Distpriet
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or county Attorney. ‘e have failed to find any statute pro-
viding a cormission for the District or County Attorney when
the proceeding is under Article 1911, supra. '

article 950, Code of Crirninel Procedure vrovides
thet the Distriot or County Attorney shall ve entitled to ten
percent {107} of all fines, forreitures or roneys colleoted
for the state or aounty, upon judgmenta recovered by him,
This Article does not apply to oivil eciions on bhehalf of
the state t0o recover penaliiea and confers no right to con-
misnfons for the c¢ollection sof money in sults which are 4n
every respect civil, in fect, snd in no manner connected
with the administreation of orimipal law, but applles only
in ceses arising under the Pensl Code, or Code of Criminal
rrocedure, (State va. Moore, 57 Tex. 307; “tete vs, Rlaton,
192 %. Y. 3143 “tate vs. Hart, 70 ~. ¥, G48). Therefore,
we do not belleve that Article 950, supra, authorized the
County ittorm y to receive ten percent (10%) cormission on
the rine peid in the above mentioned contempt Mroceeding,

In ¥x parte Green, 285 7. 'l. 910, the “uprems Court
said: '

"Yhere one is sdjudged iz contempt of Court
for viclating an injunotion iazued under the Le-
viged 3tatutes of 1625, irticle 5110, (which pro-
vides for &n injunction) end forbidding the sale
of intoxicating liquora in violation of the law,
the caese is a oivil ocass, not 7 cririnal cuse
within the =mesning of Jevized Uivil "tatutes of
1925, Artlcle 1737, providing thet the Tupreme
Court sty $issue writs of hsbeas corpus in oertain
ingtances it &ny oivil caas." (rerenthesis oursa)

Also sce the fcllowinge cases, Ux parte ‘Jolf, 34 3,
(2} 277; “x parte Green, 272 4. 7. 1611 *x parte Alderet, 203

o« Vo TOhe

There #fe other crsec hollliag that violaticn of such
injunction is & 9ivil matter. However. none of these osses
hold that such procsedings ere civil cases in the striotest
sense, or a&s that term is ordinarily definedéd by law.

: artiole 335, Vernon's .nnotated Civil “tatutes pro-
vides In pars:

mhen a Eistric# or Tounty ittorney has cole-
iected money for the “"tate or uwny County, he shall
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within thirty days efter receiving the same, pay
it into the Treasury of the State or the County
in whioh it belongs, after deduoting therefrom
and retaining the cormmissions allowed him thereon
by law, Such Distriet or County Attorney shall

be entitled to 10% ococmission from the first 31000
collected by him in any one ocase for the State or
.Qounty from any individual or company, and 5% on
all sums over 21000, to be retained out orf the
noney when callsoted, and he shall slso be entitled
to revain the seme ccemisesions on all collections
mode for the State or for the County. . « "

Apparently the above quoted statute provides com-
nissions for the Iistriet or County Attorney On monaya oole-
lected by him-in7oivil suita and does not anply *o econtempt
srocsedings beosuse, as etated above, goatempt droaeedings
are not properly oivil suits. Contenpts are rutters sul
gonoric end are neither oriminsl oases nor olvil cases in
.the strictest sense, or as thege terms are ordinarily de-
fined by law. Yie have failed to find any statute providing
‘a commisaion for a Diatriat or County Attorney on money
paid as a Tine in a ocontempt proceeding and in the adbsence
of auch a statute, we Trespectfully answer the above atated
question in the negative.

Yours very truly

" ATTORNEY GENERAL OF TEXAS
[l el (ehotlra
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