OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MANN
ATTORNEY GENERAL

Honorable Marvin H. Brown, Jr.
Criminel District Attorney
Fort Worth, Texas

pear Sir: Opinion No. 04429
Re: Is the American National Red
Croxa United Service
Orgé An agency or in-

NG f th’ United
States Uovarnmenht and therebdy

entitled to »9ll 1garottes in
xas on troop\ir vithout

Your letter of Dec
ion the following ques ;gi

are many tro
government R
ment cannot

Oxgani

vicde inthe ryilrgad yards and to serve coffee and do-
nuts x0ldiers free of charge and sell them ¢
arette obageos and cendles at actual costs if they

8 to Yurchase same,

"We are familiar with Article 7047c¢-3, Vernon's
Supplement to Revised Statutes of 1925, kmown as
Senate Bill Fo. 91, passed by the Forty-seventh lLegis-
lature. Ve Interpret the trains as being a part of
military reservation and we certainly know that the
Red Cross and United Service Organization are under
the direct control of the United 8tates Government.

HO COMMUNICATION IS TO BE CONSTRUED AS A DEPARTMENTAL OPINION UNLESS AFPPROYED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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"These Organirations desire to know vhether they
ean sell cigarettes through this ocanteen service with-
out the payment of the state tax. This office is of
the opinion that under the law sited above that suech
sales can be made free of the tax.

"vyou must understand that these sales will be
entirely vithin the railroad yards and the tralins will
pot come toc or near the rail station and the sales

=zl MWW b e da anded asaW e e

vill be made entirely om these Amy trains.

An examinstion of Article TOWT7c~3, Vernon's Texas Civil
statutes, cited by you as affording immunity from the cigarette
tax, under the facts before you, convinces us that it does not
operate to create such exemption. A trcop train, regardless of its
status as a part of the United States Army, Navy or Marine (orps on
suthorized military maneuvers, is clearly not & "post, osmp, or
unit sxchange” within the purview and contemplation of the exempt-
ing Aat, from which ve quote the following pertinent portions:

"seetion 1. Post, Camp, or Unit Exchanges oz~
tablished and cperated within the State of Texas, by
or in conjunction with the United States Military,
Naval or Marine foroes, on Military, Eaval oy Marine
Posts, Camps, Stations or Reservations, including sny
locality within this State vhere a cantomment camp is
located and erscted, wvhere officers, soldiers, sailors,
nurses, or marines of the United States Army, Ravy or
Marine Corps are being treined, are hereby declared to
be, and are recognized for such tax purpcses as are Lere-
jnafter set out to be instrumentalities and agencles of
the United States Government.

"section 2. It is further provided that the pro-
visions of this law shall extend to and apply to any
suthorired branch of a poast, camp or unit exshange
vhich may be established for the exsolusive bsmefit of
the officers, scldiers, sellors, nurses or marines in
the Aroy, Navy or Marine Jorps of the United States at
any time that said officers, soldiers, sallors, nurses
or warines shall be on authorized military maneuvers.
it being the express intent of the Leglslature by this
Aet to allovw soldiers, sallors, nurses and marines in
the Army, Navy and Marine Corps of the United States,
to purchase cigarettes, from the camp, unit, or post
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sxohange without paying the atate stamp tax thereon.
It is also expressly provided that this lav shall

pot be constiued as authoriiing any person or persons
vhatsoever, other than those persons sauthoriged by
Pederal Lav and Army, Navy or Marine Corps regulations
to purchase cigarettes from a camp, unit, or post ex-
change, or on authoriged millitary maneuvers wvithout
paying the state stamp tax es provided by lav therseon.

"% 0 a

"Section 4. It is further recognized, declared
and provided that the provisions of Section 2, Chapter
241, Acts of the Regular Session of the 44th Legislature,
with smendements, relating to 'first sale' of eigarettes
does not apply to sales by such post, camp or unit ex-
changes under the conditions specified in the preceding
sections of this lav or to salesx in agsordance with such
specified conditions to such post, ocamp or unit exchanges
by & licensed cigarette distributor in Texas.“

The purpese, nature and plan of operation of "post, samp,
or unit exchanges,” expressly made the subjeoct of the above legis-
lation, is fully dnsceribed in our Opinion No. 0-4392, copy of which
ve snclose for your information. We believe you will conclude
therefrom that nsither a troop train procesding under Government
regulation and duly sealed during movement, nor any part of the
United 3tates Amy, RKavy or Marine Corps on authorised military
maneuvers, nor the American National Red Cross nor the United
States Service Organization is or constitutes a "post, esmp or
unit exchange established and operated within ths State of Texas,
by or in conjunction with the United States Military, Kaval or
Narine forces,' ete. under controlling court decisions and War De-
partment regulations, sc as to be brought squarely within the scope
and operation of the statute exempting the latter organizations
from the cigarette tax. MNMany concelvable organizations, scoleties
or concessionsires might properly and under due authorization, sell
gsigarettes and other taxable commodities wvithin the confines of es-
tablished military posts or reservations or in connection with a
portion of the regular Army, Ravy or Marine Corps on authorized
maneuire~ or on movement by troop train, without enjoying the im.
munity from state taxation accorded recognized agencies or instru-
mentalities of the Federal Government such as "post, camp or unit
exchanges." It was the plain intent of the Act under consideration,
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ss expressed in its caption, "to declare and recognize for certain
tax purposes, post, camp or unit exchanges established and operated
yithin the State of Texas, by or in eonjunction with the United
states Military, Naval or Marine forces to be instrumentalities and

ies of the United States;" and the instant factual situation
pot falling within such classifications, we must determine, inde-

t of sald statute, whether or not the organizatiocns involved
sre instrumentalities or agencies of the Government so as to be
exempt from state texation under general constitutional principles.

We have no difficulty in holding the American National
Red Croas, or any duly organized or exlsting chapter thereof, to
ve an agsncy cr instrumentality of the United States Government.
Ites national status is so established by Title 36, Chapter 1, Sec-
tions 1-12 of the United Statea Code Anncotated., By the statutea
sdverted to "The Americen National Red Cross™ is created a body
corporate and politic in the Distriet of Columbia, with the ususl
corporate incidents, for the purposs of furnishing volunteer aid to
the sick snd wounded of amies in time of war, in accordande with
the spirit and conditions of the Conference of Geneva of Odtober,
186%, and also of the Treaty of the Red Cross, or the Treaty of
Gensve of August 22, 186%, to vwhich the United States of America
gave its adhesion on March ), 1882. Moreover, the Secretary of
state, the War Department, the Treasury Depsrtment and three Presi-
dents of the United States have assumed and recognired the govern-
mentsl purpose, nature and status of the American National Red (ross.
Congress, in addition to enacting measures for its original incorp-
oration and subsequent reincorporation, has, from August 3, 1882,
until a recent date, successively and repeatedly appropristed funds
for its furtherance and maintensanece in some respects. And ths gourts
heve joined in this Congressional, executive and and adminlestrative
regognition of the national or govermmental status of the organiza-
tion. Grangow vs. United States, 261 Fed. 172; American National
Red Cross vs. Felzner Post, 159 N. E. T71.'

But our research has not developed nor have wve been
furnishad any authority or basis, either cungresaignal adm 1:{ -
ce Grganization

1d rv
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8¢ as to enjoy immunity from the burden of state taxation. Your
letter doee not outline the purpose, nature and plan of cperation
of the United Service Organization and its various units. But aec-~
sording to information avalilable from other sources, this crganiza-
tien is composed of the ¥.M.C.A,, Y.W.C.A., Natlonal Catholie
Couneil, Jewiazh Welfare, Travelers' Aid, and the Salvation Amy -
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a1l organizations or societies which are, vithin themselves,
existing incidents of eivil or religious life, wholly divorced
from any notion or status of Pederal agencies or instrumentsli-
ties. The laudable work and worth of the United Service Organi-
gation, of which these various civic and church organizations
are component parts, im furnishing the social and recrestional
fasilities and activities so necessary to the sustained morale
of our fighting forces, 1s fully recognized by this department;
put absent some legislative, executive or Judicial authority con-
ferring upon such Organization the status of an agency or in-
strumentality of the Govermment, ve are oonstrained, under the
facts at our dispossl), to holéd thst suoh organirzation is not of
governmental character.

It is sccordingly our opinion that the American Fational
Red Cross, as an agency or instrumentality of the Federal Govern-
ment, is, under principles of conatitutionsl Ilsmunity established
by the courts, exempt from such atate taxation as operates to place
& direct hurden upon its activities and functions, including the
sals by 1t, of cigarettes on troop trainsg bBut, on the other hand,
the United Service Organization, as presently organirzred and gon-
ducted, 18 not an agency or instrumsntality of the Government and
does not enjoy such tax immunity.

Hovever, in holding that the American National Red Cross
say, under the factuasl situation, lavfully sell cigarettes, with-
out payment of the cigarette tax levied by Article 7047e¢, Vernmon's
Texas Civil Statutes, we do not pass upon the question of wvhether
or not such tax may be lavfully collested on sales by "distributors”
of cigarettes, as defined by said Act, to the American National Red
Cross within this atsate.

Trusting the foregoing fully answers your inquiry, we are

Yours very truly

o ATTORNEY GENERAL OF TEXAS

By'vé Sl NNy A
Put M. Reff, Jp. :
t
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