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Doar Ir., Frankling Opinion Mo, O=43
He: lsgal incidents t0 the ab-
seheoe of s County Cormission-
or iz the United States Arny
servioce.

Your letter of Merch 21, 1942, requesting an osin-
ion from this department upon the above-nspticned sudject
matter is as follows:

"Enclosed herewith, you will £ind what I
have atyled & summary of oconclusions in which
I have attempted to comply with the stastuts in
regard to seouring en opinion from your departe
ment, I hope, that if it does not meet the re-
Quirenents, tﬁ-t you xay st least have soma
igo:i :; to the problems of law that I am dother-

“One of our comuissionsra has reosntly en-
listed 4in the United Ztater Army as & private,
He is now, I understand, serving with our srmed
foraes in thet capacity.

"Has this commizsionsr vessted his office?

“If not, does the county have & right to'
ay hinm in exoceas of twelve Cays after ol
isteent?

"If not, how 15 the ocounty to levy s valid
tax levy? :

"Hes this ocommissionsr the right to appoint -~ .
e Deputy to serve in his abassnoe?*

YWe appreciate your painstaking care in acconpany-
ing the request with & well-prapared summary of ths perti.
nent Constitution, statutes snd suthorities,

In case of & vaosnoy in the County Commisaioners?
Court, the Gounty Judge i8 euthorixzed to make an sppointment
to 11l suoch vacemcy, Rev. Civ. Otete,,Art. 234il.

The County Judge is not suthorized to declare s
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vacancy for any oause, but, upon finding that there exists
euch vacensy, he is authorized to make the appointment, as
provided in the Article last above eited,

Artiele 2354 of the Levised Civil Stetutes declares

. *No county tex shsll be levied except et a

regulnr tern of the oourt, &nd when #ll mocbers
of cald court ere present.,” ;

This in a valid legisl=tive casctient, and a county tex levied
at sany tino, Or by any tribunal except at & regular ternm of
the oourt, end when ell renbers of seld court sre present, is
invslida, Mree v, Scarborough, shariff, 8 S, ¥. 490; Broocks
Ve aiiii' Ll £, i, iﬂ 71il-. ili}o )

If the County Judge should deterpine that there sxists
& vaoancy in the Comissioners® Court, he would de eatirely
within hir powers to meke an $mmodiate appointment thersto,
and upon the appointec'n acoepting end quslifying for such
pozition, the aotc of the sppointee as Commissioner would be
valld, even though it should sfterward be determined judiclal-
ly that no vacancy had in truth exfsted. In other words, the
new esppointes would &t lomat be & ds fecto officer, whose of-
ficial sots would be vslid, Ex porte layes, 44 2, %, 8313
Hartin v, Grendviev Ind, fchool Dimt,, 266 £, . 607, writ
refused; Rlewett v, Richerdson Ind. fohoo)l Met,, 240 &, §,
529; Cole v, I’orto, 155 Ne Y 350.- ' .

In this penner the debaocle of the impotency of the
county to mnke the snnqal levy wouldé be svolded,

- of oouree, after such deternination by the Judge,
snd the eppointment end qualificetion of & suceessor, no
further compensetion could dbe peid to the former comminsioner,

- - You are rurthér edvingd thet thers is mo
suthority for the eppointnent of e deputy Gormiscion-
¢r by any ons in sny event,

' Trusting thet the above fully anewers your in-
quiries, we are ‘ _
Very truly yours
ATIORNEY GENTRAL OF TEXAS

By /a/ Ocle Epeer .
Ocle Cpoer I
Assistant Lo
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