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Honorable George H., Cheppard oy o
Comptroller of Public Acoocunts ~A ug(;(‘%
Austin, Texas .
Dear Sir: Opinion No., 0-4354

Re: Liability of utilitvies paying
gross reoeipts Yax\under Arti-
ole 7060 ror payment of Chain

8 of 3,000 or less in
wn is uninaoorporated.

"As o (@pediric example I submit the fMvllowing.
i1ty Corpqration A maintains its office in an
invorporated towa {the incorporated town may be
thén 3,000 inhabitants), It operates

3,000 {mhabitants. It also operates another store
in snothe unincorporated town of more then 3,000,
and also operates a store in an incorporated town

of less than 3,000, Is such utility ocorporetion
exempt from paying the ohain store tax on the storesa
it operates in these towns?"

NO COMMUNIGCATION 15 TO BE CONSTRUED A5 A DEPARTMENTAL CPINION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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It 1s our opinion that Corporation A would be sub-
Jeot to the Chain ~“tore Tax on all ite stores loocated in
unincorporated towns, irrespective of the popuistion under
Seo. 5, Art. 11114, Texas Penal Code, (Seoc, 1, Art. 19, Aots
19&-1, k?th Lego, H, B, Yo. 8’.

Article 7060, R. Y, S. of Texas, as amended by Art-
icle V of H., B. No. 8, icts Reg. Tes. of 47th lLeg., requires
quarterly reports from "each individuel, company, corporation
or asscolatlion, ownlng, operating, managing or controlling
any gas, eleotrle light, electric power, or weter works, or
water and light plant, loceted within any incorporated town
or olty in this State, and used for locel Bale and dlstribu-
tion in sald town or oity and oharging for such gas, electrio
lighta, eto.” showing the grosa smount received for such
business done in each such incerporated town or oity, and
providing for the peyment of an occupation tax based on sugh
gross recelpta. No provislon 1s made for such report and
no such tax is levied on such businesses conducted in unin-
corporated towns, '

The last paragraph of said Art. 7060 reeds as
follows:

*And provided further that utilities paying
en ocoupation tex under this Artiocle shall not
hereafter be required to pay the llioense fee im-
posed in Artiole 5e, House Bill Nc. 18, Chapter
400, Aets of Forty-fourth lLeglslature, for the
privilege of selling gas and eleotrio spplieances
end parts for the repairs thereof, in towns of
three thousand (3,000) or less in population ae~
cording to the next preceding Federal Census,

As gmondod Acts 1941, 47th Leg., H. B. #£8, Art,
v, #1."

It willl be noted that those utilitles paying an
ocoupation tax under this Article shall not be required to
pay the license fee imposed in Art. 5e, H. B. No. 18, Chap.
L00, Acte LLth leg., for the privilege of selling gas and
eleotric appliances and parts for the repair thereof, in
towns of 3,000 or less populetion scecording to the lest Fed-
eral Census.
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Seetion 5, Art. 11114, Texas Penal Code, as zmended
Acts 1941, 47th leg,, H. B, No, 8, Art., XIX, Seo. 1, speei~
ficelly exenpts those businesses now paying an ocoupetion tax
measured by gross reoeipts,

It is our opinion, as heretofore expressed, {Opinion
No. 0-2507) that said Sectione 5 snd 5a, Art. 1111d, Penal
Code of Texas, tax different types of stores, and that Sea-
tion 5a was included by the Legislature in order %o subjeot
to the Chein Ctore Tax certaln stores not texed under the
provisionsa of Seation 5.

It may be polnted out that since no occupation tax
besed on gross recelpta has ever been levied or paild on stores
for the privilege of selling ges and elestric epplianoes and
parts for the repair thereof in unincorporated towns, such
stores have never been exempt from the peyment of the tax un~
der said Seotion 5.

This belng true, we reach the conoluslon that the
provisions of Artiocle 7060 do not in anywise affect the tax
liaebility of such stores for the reason that they have never
veen subjeot to the payment of the Chain Store Tax under Sec~
tion 5a therein referred to, but are now, and have deen, sinse
the enastment of the Aot in 1935 subjeat to the said tex un~
der Seo. 50 )

We, therefore, hold that utilities even though pay-
ing gross receipts tex under Artlole 7060 should be required
to pay a Chain Store ¥ax for the privilege of opereting stores
selling gas and eleotriec eppliences ané parts for the repair
thereof in unineorporated towns under the provisions of See.
5, Art. 11114, Penal Code, as amended Acts 1941, 4L7th Legis-
181’-!11‘0, Ho B. NO. 8, Al't. nx’ SOG. l.

We further hold that all stores of Corporation A
located in incorporated towna of more then 3,000 population
sccording to the next preceding Federal Census asre subject
to the Chein “tore Tax as provided by Art. 5e, House Bill
Ko. 18, Chapter 400, Acts of hikth Legislature, for the privi-
lege of selling ges and eleotrlie appllsnces and parts for
the repair thereof. The terms of sald See, 5a specifioally
tax sush stores ené they are not within the exempticn pro-
vided by &rt. 7060,
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Stores of this cheraeter, peying cccupation tax
measured dy gross receipts and located in incorporated towns
of 3,000 or less population acocording to such Census are
exempt from the payment of the Chain Store Tax under the
provisions of said Art. 7060. This eppears to be the only
exemption provided by the quoted paragreph of that Artiocle.

Very truly yours

)%?;;iﬁl HAR - .942 ATTORNEY GENERAL OF TEXAS
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