OFFICE OF THE ATTORNEY GENERAL OF TEXAS
" AUSTIN

GERALD C. MANN
AYTORNEY GENERAL

Honorable 3helby X. Long
Assistant Digtricet Attorney .
Beaunmont, Texsas g !

Dear Sir: Opinion Xo. O-AY
Ret VWhether or \not\an indepondent

snd which 1t hid 1n at a sher-
; gale &nd has held the

sfle parsuant to & tax desed

or xiore than the statutory

om ) ouy roquestt

axes on & pumber of pileces
No other taxing agoncles

rties to the sult, and they
iiqn, oxecut-

P
Port Arthur Indcpendcnt School Dis~
eing) no other bidders. This property has
o3¢ % 1924 and nov .the achool district ia
desind ng this property and I helieve have
purchaad s vhn .ra villing to purchsse thn property,
Paying up\allX'delinquent taxes.

“the attorney for the Independent School Distriet
in Port Arthur came into court and flled a motion in the
original sult asking the Distriet Court to ordex the
8heriff to sell this property for the Port Arthur Inde-
pendent School District at & sSheriff's sale; said ordsr
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was delivered to the Sheriff, and the Sheriff ques-
tioned his authority to sell the property a second
time under the original executions; therefore, 1t was
referred to this office. I advised the Sheriff, as
vell as the District Judge, that in my opinion the
Sheriff has no authority to sell this property at a
Sheriff's sale after its having been ptirchased at a
Sheriffts sale by tha Port Arthur Independent School
District; therefore, the District Judze directed the
Sheriff to held his order in abeyance until further
orders of the court. This question beinz an interpre-
tation of the statutes, I am asking for an opinion
from your department for the proper procedure the in-
dependent school district should follov in selling
property after it has been held by them 2s purchasers
of the Sheriff's sale and foreclosure of the tax lien
and exscution thereunder and held for a2 tine exceedling
the statutory requirenments, to-wit:; tvo years and six
nonths. "

Article 2791 of the Revlised Civil 3tatutes of Texas pro-
¢1des:

“ & & # provided that in the enforced collection
of taxes the Board of Trustees shall perform the du-
tles vhich devolve ln such cases upon the ¢ity council
of an incorporated c¢ity or town, the president of the
Beard of Trustees shall perform the duties vhich de-
volve in such cases upon the mayor of an inadrporated
city or tovn, and the county attormey of the county in
which the independent school district is located shall
perform the duties which in such cases devolve upon
the city attorney of an incorporated city or town under
the provisions of law applicable thereto. #* # & "

We have been unable to find any case construlng the provisions of
the statutequoted above.

Article 7337 of the Revised Civil Statutes of Texas
provides:

"Any incorporated city or town or school district
shall have the right to enforce the collection of de-
linquent taxes due it under the provisions of this
chapter."
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Article 7343 of the Revised Civil Statutes provides:

- * # » # Independent school districts may collect
their delinquent taxes as abdve provided for sities
and towns, the sgchool bhoard performing the duties a-~
bove described for the governing Lody of eitles, and
the president of the school board performing the du-
ties above prescribed for the mayor of other presiding
officer. The school board may, when the delinquent
tex lists and other records are properly prepared ond
ready for sults to be filed, instruct the county attor-
ney to file said auits. Ifthe school board instructs
the county attorney to file said suits and he fails or
refuses to do so wvithin sixtx days the achool board may
employ some other attormey of the county to £ile sult.
The county attornsy, or other attorney, filing tax =sults
for independent achool distriots, shall be entitled to
the same fees 23 provided by law in suits for State and
county taxes. Ko other county officer shall recelve any
fees unlass services sre actually psrformed, and in that
event he ghall only receive such fees as are nov alloved
him by lav for similar services in civil suits. %The eme
ploymsnt of an attorney to file ault for taxes for cities,
towns or independent school districts shall suthorize
sald attorney to file said suitas, swear to the potitions
and perform such other acts es are necesszary in the o¢ol-
lection of sald taxes.

511 1&% of this 3tete for the purpose or sollect-
ing delinquent-State and county texes are by this law
-wade avuilable for, and vhen invoked shall be applisd
to, the collestiocn of delinquent taxes of cities and
towns and indapendent school districta in so far as sueh
lavs are appliocable."

From the facts sutmitted by you in your rquest, we con-
clude that the independent school distrioct has proceeded up to the
present time under the statutory procedure authorizing the state
and county to bring suits for delinquent taxes, obtain judgment
therefor and authorizing the sale of such property, all of vhich
is provided in Chapter 10 of Pitle 122 of the Revised Civll Stat-
utea of the State of Texas.
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Chapter 10 of Title 122, supra, specifiocally deals vith
*delinquent taxes." The statutes therein found seem to be com-
plete, within themselves, or by specifio reference to other appli-
cable statutes, concerning the progedurs to be followed by the
respective taxing suthorities and officials charged with the duty
of colleoting state and county delinquent taxes. In this same
Chapter is found Artiocles 7337 and 7343, sufra, vhich, evidently
weore meant 10 confer the same »ights, privileges and make availlable
the zanme procedurs for the benefit of oltles, towna and villages,
incorporated under the general lav, as well as upon independent
schoo) districts, insofer as ths laws for such purpose, for the
benefit of the state and county, are applicable. If the provi-
sions of Chapter 10 are appliocabls to independent achool districts
and such districts can properly avall themselves of the procedure
therein pyrovided, then we think Article 7328 of said Chapter 10,
supra, will answer your question. The cases thst have arisen in
the courts might be of some help in srriving at & conclusicn on
this point.

_ In Duclos vs. Harris County, (Com. App.) 298 5. W. 417,
Harris County mued to recover from Ducles, Districect Clerk, excess
“eon charged by him in tax suits filed with the Clerk vhich suits

are for taxes other than atate and county. The issue vas vhether
the Distrigt Clerk could c¢harge larger fees in such suits than he
could charge in regular state and county tax suits. Ths court said:

"In 1895 the Legislature enscted & statute mak-
ing provision for collection of delinquent, etc.,
state and county taxesz; the statute wvas largely re-
written, and its provision made available to citles,
towns and school districts, in 18973 it vas later a-~
mended in various particulars, and its present fomm
ia chapter 10, title 122, artioles 7319-7345, R, 8,
1925, In article 7337 (originally emacted in 1897) it
1s provided that: :

"tAny incorporated city or town or school district
shall have the »ight to enforce the collection of de-
linqgant tazes due it under the provisions of this chap-
ter,

*and in article 7343 {enacted in 1920 and amended
{n 1923) it L3 provided, inter alia, that:

"1411 lavs of this state for the purpose of col~
leoting delinquent atate and county taxes are by thls
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lavw wade avalladble for, and vhen invceked shall be
apvlied to, the collection of delinquent taxes of
citiea and towns and independent sehool districts
in 50 fae &s suoh lavs are aspplioeable.!

"those provisions gave the authopity for the
suits out of vhich thias controversy &rcse. The chap-
ter, then, became ‘availnblo for'! and, having been
Yinvoked,! must bhe peliad to! the gubject matter
in 20 far as rolevant.

In the ocase of D11l vs, City of Rising Star, (Com. App.)
298 8. W. 817, it vas held that in viev of Article 7343, Articles
7321 and 733 of the Revised Civil Statutes of Texas are made ap-
plicable to cltles, so that in an actlon by the eity for delinquent
taxes the ocurrent tax roll and delinquent tax list prepared by the
clity counell and certifled to as correct by the mayor make a prims
facle cags am to the regularity of assessing and levying the taxes,

In the case of City of San Antonio vs. Barry, 92 Tex.
519, 48 3. W. 96, the court considered the provisions of Article
7337 {vhich was then Article 5232-k, R. O. 8., 1895, being Seotion
11 of lavs, 1895, p. 53) and ths ocourt salds

*In our opinion, Seation 11 was not intended to
take away the express authority given to sany oity by
special charter to bring an ordinary suit to recover
its taxes. Itas purpose vas merely to suthorize cities,
towvns and school distriocts to accept the bensfits of
that ect, should they sece proper to procads in the msn-
nsr pointed cut therein, # # ¢

In the case of MoCallum va. City of Eiehardxon, (Oiv.
App.) 121 8. W. (24) 423, writ of error dimiued. the court con-
sidgyed the provisions of Artigles T337 and 3 13533 eotigg
anx t%ng‘%%drnx otigtﬁontgggenggegutgesbxpﬁfiaagility to an 1n-
corporated city snd the court likewisne discuesed the gincrel pover

of sn incorporated olity, town, or independent school district to
nanage fts tax affairs, We quote from the opinlont

" # ¢ & obvicusly, thies statute (Articls 7335a)
has apeoial application to contracts entered into by
Commissionsrs'! Courts of counties for collection of
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state and county texes, and has no bearing vhatever
on the rights of cities, towns, and school districts
and other muniocipalities, except es & ocumulative pro-
vision asuthorized by article 7337, reading:t ‘'Any in-
gorporated ¢ity or tovn or schocl distrigt shall have
the right to enforce the collsction of delinqueat tax-
es due it under the provisicns of this chapter.! Such
article vas not intended,to take avay the authority
given to coities, towns, and sehoocls by speclalchartors,
or othervise, tc bring an ordinary sult to recover
taxes and make contracts for the collection therseof.
Citles, towns, and school dlstricts have the right to
sue and be sued, contract and be contrasted with and
donduct and control all of its affairs, particularly
their finances asnd taxss."

In the case of City of South Houston vs, Dabney, {(Com.

App.) 120 3. W. (24) 436, the court held that under the provisions
of Article 7343 the City of Houth Houston could contract with an
attorney to collect its delinquent taxes and that in view of the
specific limiting provisions of the gtatute, relating to the com-

nsation of such attorney and limiting his compensation to the

same fees a8 alloved the county attorney or district attorney in
sults for collestion of state and county taxes" the generel ocon-
cluding paragraph of such atatute did not authorize the execution
of a contract for a percent of the taxes, penalties and interest
collected as contemplated in Article 7335, Reviged Qivil Statutes
of Texas. The oourt made this observation:

"With reference to the language contained in the
conoluding clause of this Article, it may be conceded
for the purpose of discussion that such languags, stand-
ing alone, ia sufficiently broad to embrace any suthor-
ity provided by some other stabtute for the employmoent
and compensation of an attorney for the collection of
state and cownty taxes vhich are delinquenti but how- .
ever this may bve, * ¢ & |~

In the eage of Bell va. Mansfleld Independent 8¢hool Dis-
trict, (Com. App.} 133 Tex. 403, 129 8. W. (2¢) 629, it vas held-
that the ruling in the Dabney oase, supra, wes not applicable to
oompensation allowed in cdntracts exeouted by an independent school
district vith an attorney to collect delinquent taxes and that the
provisions of Article 7335-a of the Revised Civil 3tatutes of Texas
vas spplicable to such gontracta., The court ssild, with reference
to Article 7343, supras
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"Artiols T343%, R, 8. 1925, deals specifically
with the question before us for decision. ¢ & &

LI

"Referring dack to the portions of Artiocle 7343
above gbépied, it will be observed that oities and in-
dependent school distriocts are dealt:vith separately
therein, # # ¢ Independent school districts nmay law-

fully ¢ontract to pay the fees provided dy lav in suits
for state and county taxes. & & &

"%sa

" & « ¥ By the conoluding sentence of Article
134%, above quoted, 8ll laws of this state for the pur-
pose of collecting delinquent state and county taxes
shall be applied to the collection of delinquent taxes

of indepsndent school diatricts in so far as such lavs
are applicable, # # & %

From & consideration of said Articles 7337 snd 7343,
supra, and the constructions placed upon them by our gourts, ve
have no doubt but that an independent school distriet may proceed
to oolleat its delinquent taxes acoording to the existing laws
provided for the state and eounty to collest their delinquent tax-
es, It follows, therefore, that it is our opinion that the avsil-
ahle statutory procedure provided for the state and county in such
suits may bs adopted and followved by an independent school district
ingsofar as the same is appliocable to its owvn colleotion. We see no
valid reason vhy the provisions of Article 7328 of Chapter 10 of
Title 122, supra, are not applicable and could not be folloved by

the school distriet in your particular case. The pertinent part of
that statute provideass -

"% &9 If any of the land thus sold to the stats
is not redsemed within the time prescribed by this law,
the shoriff shall sell the same at publie cutory to
the highest biddex for cagh at the principal entrande
to the oourt house in the eounty wvherein the land lies,
after giving notice of sale in the manner nov pre-
soribed for sale of real estate under executien, pro-
vided vhen notice 1g given by posting notices, one of
the sald notlces shall be posted in 8 conspisuous plage
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upon the land to be sold. 8ald notice shall con-

tain & legal description of the land to be sold; the
date of its purchsse by the 8tate, the price for

which the land wes s0ld to the State; that 1t will

be s0ld at public ocutery to the highest bidder for
cash, date snd place of sale. All sales contemplated
herein shall be made in the manner prescridbed for the
gale of real eatate under execution, snd the sherifr

is hereby authorized, and it is heraby made his duty
to reject any and all bids for said land vhen in his
Judgment the amount bid is insufficlent or inadequate,
and in event ssid bid or bids are rejected the land
shall be re-advertised and offered fop szale as pro-
vided for herein, btut the saceptance by the sheriff

of the bid sball be conolusive and binding on the ques-
tion of the suffioiency of the bid, and noc action shall
be sustained in any court of this State to set aside
said sals on grounds of the insufficlency of the amount
bid and accepted. * * % The shorlff shall send the
apount received from such sale to the State f{reasuver
after deducting the amount of the county taxes, interest
and penalty of the county tax which he shall pay to the
county treasurer. The sheriff, in behalf of the State,
shell execute a deed oonweying title to said property
when eold and paid for."

We think the Port.Arthur Indapandant School Diatriot can be gudb-
stituted for the word “state™ in the applicable part of the stat-
ute without consequence. ¥We belleve such procedure was clearly
contemplated by the Legislaturs in the enaotment of Articles
7337 and 7343, suwpra,

Article 7328 supra, provides for a uale of property bid
in and held by the state where it has not been "redeemed within.
the time prescribed by law." Glearly under the holding of the
court in the case of Hinkson ve. Lorenzo Independent 8S8chool Dis-
trict, 109 3., W. (24) 1008 (writ of error dismissed) and in viev
of our Opinion No. 0~817, Article 728%k-a, R. G. 8. of Texas,
govarns the period of time slloved for redemption in instances
such as are referred to by you in your request.

We have not by our conclusion, expressed in this opinion,
foreclosed the possibility that an independent school district
might, under authority of Artiocle 2791, supra, and under the holdings
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in the cases of Qity of San Antonio vs. Berry, supra, and MoCsl-
lum vs. City of Richardson, aupra, properly proceed to bring tax
sulte for delinquent taxes in some other lavful menner. We do
not find 1t necessary to gonsidar this phase of the lav, since
under the faats submitted by you, it ia evident to us that the
independent school distriet has already proceedsd under the pro-
visions of the lavw relating to colleation of state and county
delingquent taxes and that you only desire to knov if it is per-
missible, in our opinion, to sell the property under the statutory
procedure provided in such cases for the sale of property held

by the state, by virtue of the school distriet having bid it in
at & tax sals and after having held the same by virtue of a
sheriffis tax deed over and ahove tha statutery redemption period.,

We have not mentianed Article 7345-% in this opinion.
It wvas enacted and became sffsotive in 1937. We find nothing in
the proviesiocna of that Act indicating that it vas intended to ap-
ply in instances vhere final judgment for delinguent taxes had
already been obtained. We thinlk this point ocould be said te¢ be
rulsd by the helding in the case of City or San Antonio vs. Berry,
supra, which oourt saidi

"as vas said in our original statement the tyans-
eript does not shov vhen the original petition vas
filed, & # & It 1z c¢lear, ws think, t.hat i¢ the sult
was brought bafors the statute vas paseed, the pro-
ceadings would not be affaected by 4t. Not only 1is
there nothing to show that it was intended to abridge
apy existing remedies conferred by law ¢ & & hut {t
ia clsar that this section was to have only a fukure
eti‘zct‘ and vas not intended to operate upaon aexisting
suits. :

It is our further opinion, therafore, that Article 7345-b 1s not
controlling nor epplicahle to the proposition submitted by yow.

In your requeat you have referred ues to Articles 7308
and 7313 of Chapter 9 of Title 122 of the Reviged Civil 3tatutes
of Texss vhich you indicate in your opinion might ‘be applieable
to the proposition submitted by you., We do not belleve those
statutes are applicable. They are a part of Cha.pter 9 of Title
122 sntitled “Back taxes on unrendered lands"™ and dsal vith
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instances of susmary sale by the tax collector. In our opinion
No. 0-683-A, a copy of which is enclosed, we held that the Taex
Assessor-Collector has no power to levy on nor sell real estate
for delinguent taxes exgept after foreclosure of the tax lien
by 2 court as provided in Article 7328-A, R. C. S. of Texas. We
think the conclusion therein expre ssed is likewlse applicable

to sales of real estate for delinquent taxes by an independent
school district.

We gather from the facts stated in your letter of ingquiry
that the procedure outlined in that part of Article 7328, not
quoted above, was ir all things followed and that at the sale of
the land for taxes, the school district became the purchaser, and
a deed vas made to it by the sheriff in accordance with the statute.
It is made further to appear that since the owner did not redeem
the land within the period of redemption, which has long since ex-
pired, the district nov desires to sell ths land. Your question
is, vhat is the proper procedure to be followed in making the sale?

We think this question is clearly answered by that part
of Article 7328, which we have fully quoted above. Since this
Article only refers to land sold to the State, but vhich we have
held also applicable to school districts, wvhen invgked by them,
ve believe 1t would be proper for the school board to pass a reso-
lution and to state therein the pertinent facts which are required
by the quoted portion of asasid Article to be contained in the
sheriff's published notice, and requesting him to sell said property
as the statute directs. A certified copy of the resolution should
be furnished the sheriff. Such a resolution may not be necessary,
but 1t is undoubtedly not improper. %The sheriff will prepare and
publish the notice of sale in accordance with the statute; sell
the land and, in behalf of the school district, execute a deed
conveylng title to said land to the purchaser.

With reference tc the notice of sale required to be
glven by the sheriff, under the Article above considered, ve call
your attention to Acts 193), 47th Leg., Reg. Ses., Ch. 303, H. B.
193, p. 480, and especially to subd. 4 of Article 29a thereof.

We trust that, Iin this manner, your inqQuiry has been fully

anawvered,
. Yours very truly
%ﬁl/w ATPORNEY GENERAL OF TEXAS
[ 4
Bycgjgét”h*ildij727F CZmaautzﬂ,/
Harold McCracken
Assistant
HMi:e]

Encl.
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