OFFICE OF THE ATTORNEY GENERAL OF TEXAS

GERALD C, MANN AUSTIN
CEOUENSXIERE!
ATTORNEY GENERAL

Mr. 0lin Cqlberson, Commisgioner
Railroad Commission of Tezas
Austin, Texas

Dear 8ir: - . Opinion No. 0-4360
Re: Authority of the Railroad
Commission to take an oil
well off productlop
suit attacking th
to drill said well
still pendipg

. This ia in reply to your letter
opinion. TYour letter reads as follews:

Company, et al, in thc‘
“Counly and with partioul- .
- Judgmant of thc ) t of

ot -dated July -3,
W\ (2nd) 138, and
g language 1s used:

M{, and as being
mission's own rule of

g to /voluntary subdivisions,
detinitely adiudieated by
foreal oss

you would please answer the follow-
ques}iony

nQUESTION
Does the opinion, as cited, authorizs or

justify the Commicsion in taking the wsll in
question off production schadule?"
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In order to answer your qwetion it is necessary
to examins the history of the cese about which you ask, toe
wit, the case of Stanolind 01 & Gas Company v. Midas 011
Company, et al. That oase was originally riled on Ootober
19, 1935, by the Stanolind 011 & Gas Company to eancel a per-
mit $ssued on June 10, 1935, by the Railroad Commission of
Texas to Midas U4l Company authorizing the drilling of an
011 well in the Fast Texas fleld as an exoeption to the Rail-
road Commission's Rule 37. The well was drilled defore the
oase was filed., On the original trial of the ocase in the
District Court, judgment was entered for the defendants, ths.
Midas 01l Company, and ths Railrcad Commission of Texas, ups
holding. the t, That julgment was appealed %o the Sourt
of Civil Appeals at Austin; and that o wrote an oplhion
reversing the judgment end remanding the:-case for new trial,
That opinion is reported as Stanolind 0i) & Gas Co, v. Midas
041 Co,, 123 S, W, (24) 911, Trom that judgment of the
-Court of Civil Appeals applioation for writ of érrcr was dis-
missed by the Suprems Court of Texas, - '

The case was tried a second time in the District
Court, and judgment was again entered for the defendants up-
holding- the permit., The judgment was on the motion of ths
defendants at the ¢lose of the plaintiff's evidencs., The.
case wag hngau_agp_ulg_g to the t of Oivil Appeals at
Austing and the Court of Tivil Appeals sgein reversed —the —
trial sourt's judgment and remanded the case for new trial
on the sole issus of estoppel, theat is, on ths sole issue of
whisheT or not the plaintifre, Stanolind 04l & Gas Company, .
was estopped by its conduct i‘ron ¢caplaining about the per-
mis to drill said o1l well. The eourt held that the permt
to 4drill the well was inmelid, byt that in view of the fact
thet no one oomplainsed about the-permit for more than four
gonths and that the plaintiff, S¢enolind 041 & Gas Company,
448 not frile sak =it to canoel the permit for mors than
four months after it was granted and that in the meant ime %he
permittes, Midas Cil Company, "imurred heavy sxpense towards
drilling such well"” it was a question of fact "to be deter-
mindd under a)l the facts and oircumstances” whether the plain-
tiff wastsd an unreasonable length of time before filing its
suit ard thereby permitted the Midas 01l Comprany to actunder
tha pernit and incur suck heavy expsnsse thet the rlaintiff
w18 borred under the dcootrine of sstopnel from canplaining.
That opinion of the Yourt of Uivll appeals 18 repcorted as
Stanolim CilaGes Co. v. Midas (il Co., 343 8, w. (24) 138;
and the oourt, speakkng through Justios Baugh, seid:
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" « « o« The permit 4in questionwas ., ., . .
olearly iavalid,

“The only remaining question is that of es-
toppel « « . &

*Can the Stanolind whose primary interest
snd objeotive in brugin; suek suit is $0 pro-
tect i own property rights, sit sllently by for
four months after sush pemit is granted, appar-
ently acquiescing in its presuned nlm.‘m{y an=-
%11 ths holder thereof has, as he had a olur

cill right teo do, 1ncnm& heavy expenss towards

; 1ing ‘such well, and then Bs permitted to as-
sert that drllnng 1t will Stanolindts
propexrty righta? PP

d":n u:. ;:;ond ;:5:1 hnrcuo.r ;.1}. d;:;:dnnta
_pleads uop aga appsllant's r %o
glﬂ said pernit set aside for the protsctioa of
ita own pwoperty rights. Manifeatly that con#ti-
tuted ax mffirmative Gsfenss., And when the appel-
lant showed, as 48 elsarly aid, that the- pu:i
was arbl.mmy grented by the Commiasion 1:

- uu ek %0 have it sat aside pnlqu
du bg dlig and proof showsd _ Btuno-
by its own omduect, uoc- :

rron dotr ‘89, This burden, &s an atﬂ.m 1n
defenss, jrefore elearly rested wpon the Mides,
It mgs P‘Sﬁﬂd upon aets and etndues oceur-
r!.n‘ = ont to the mntm ot thc ponu.

P Appcnu dm not by proof undertake
to show estoppel as sgainst an {nvelid order. Its
contention in ths trial court, and its motion for
an instructed wsrdiot at ths close of plaintiff's
evidence, waa predioated entirely on the conten-
tion, andits motion affirmatively so shows, that
*the plaintiff has wholly railed to discharge the
burden of proof placed upon it,' to show that
there was not before ths ‘Reilroad Commission suf-
ficient evidence to sustain ssi¢ permit, Hani-
festly this was the ground on which the trial
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oourt dased his judgment, On that ground it
ocannot be sustained, and the issue of estoppel,
wherein the burden rested upon appelles, mse
not adjudiocatod,

“Whet constituted & reasonadle tims, nons
being f£ixed by statute,im which a protestant
must aot in suing to ses aside suoch permit; and
whether an unreasonable delay in doing so has
damaged the holder cf such a permit, are fact
questions to be determinsd under all the facts
and sireumstancas of the partiocular case.

"The {nvalidity of sajid permit as not being
authorized $o0 prevent confscation, and as .
being in wviolation of the Commission’s own ruls
of May 29, 193,, #elating to voluntary subdivi-
sions, hasg now beaen twice definitely ad judlocat-~
¢d by this ocourtj and is now foreolosed, BSince,
however, ths trial court erroneously rendered
Judgment in favor of the defendant without re-
uiring it to make eny proof on its affirmative
efense of sstoppsl, a defense availadbls to it
as against Stanolind even on an invalid permis,
we $hiak 4% should be permitted t0 have that
1ssue determined, Ths judgment will TheFefors
bs reversed and the cause remanied for trial
s0lely upon the issus of estoppel pleaded by
the defendant ., . . .*

From that judgment of the Court of Givil Apperls application
for writ of error was refused dy the Suprems Court of Texas.

The oase was tried a third time in the Distriot
Court on the sole question of whether or not the plaintifs,
Stanolind 041 & Gas “ompany, was barred by estoppsl from
maintaining the suit, The Railroed Commission of Texas and
its members, althoush namsd as defendants in the plaintiff's
pstition and baving appeared in the two previous trials, diad
not appear or participate ftn the third trial, The plaintirf,
Stanolind 011 & Gas Company, and the defendant, Midas Cil
Company, eacl, appeared by their attornays, and eacii offered
evidemoe, on the third trial, The jury aensweread two spaecial
issued, finding that (1) ~ "the plaintiff, Stanilinc (il & Gas
Company, delayed for an unreasonable time the brimgng of

N\
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this suit against the defendant, Kidas 011 Company,” ané

(2) “that defendant, Midas Oil Company, bas incurred hsavy -
expasnse whioch 1¢ otherwise would not have inocurred."” Bese
upon Shose findings, the trial eourt entered Judgment against
the plaintiff and Sor the defendant, Midas 041 Company, said
judgment being dated Dedember 3, 1511, |

The oass was again l{plll.d by Stamoling 0}1 & CGag
f:'f:f{hm is now on eppeal 1n the Court of Divil Appeals

As wy. imberpret your qusstion, you want o know
whather or not the Beilrcad Commisd on of Texas has author-
ity by virtue of what vas s§id in the opinion of the Court
of Civil Apg;all to taks the well in question off production
scheduls. In other words, 4oes the Reilrosd Commission have
authority o enter an order or totake aetion that w1l stop
produoct ion of o4k from the wll in question?

In view-of the appellats eourt decisions in this
State we &re¢ ¢omvinoed that ths Railroad Commission does not .
have authority §2_5his $ims_to enter an orésr or to take any
astion shat will stop produetion of oll froa thls partiowler -
well, other than tmnur an order that will apply So all
wells gensrelly. Comminsion dys not have authority at
Shis $ime ¢to enter an oxder tha$ has the effect & &edlryi.ng
or .mﬁ':‘l the Serms of tha permit to drill the well | tha
. wasorig ly 4asued by the Commission on June 10, 1975, be-
csuse the Commission doea not have Jjurisdiction over She
sub jeut matter by virtue of the faet that the suit attack-
ing the walidity of the permit is still pending. Suah was
the holding of the Supreme Court of Texas in the case of
Stewart v. Smith, 126 Tex. 292, 83 8. W, {24) 945, &n whioch
the @ourt said:

"Flaint iff in error suggests that this
cause may be moot, bscause after the Srial of
the causs in tie district ocourt, and while it
was pending in the appellate courts, the Rail-
road Commission grantsd plaintiff in srror e
rermit to drill a well on the land in coatro~
versy, and the well has been 4drilled, e pre-
sume from the foregoing statement that aftar
the judicisl arm of the state had sssumsd Lr-
isdiction of the matter, the Railroad Commis-
sion undertook to aci- again therson, If this
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be true, the Railroad Commission wasm without
jurisdioction.”

The same holding was made iy the Court of Civil Appeals at
Aug_tin, in the case of Edgar v. Stanolind 04l & Gas Co,, 90
8.8, (24) 656, in which it was said:

"After proouring two wells on said strip
of land, Edgar applisd to the Railrcad Commis-
'sion for a permit to 4rill-well No. 3, here in-
volved, This application was by the commission
refused on October 21, 1933, Bdgar thersupon
filed suit in the distriot sourt of Travis County
to enjoin the ocommission from interfering with
his drilling said Well No. 3. That suit was
filed Bn April 6, 193,. Wpile that suit was
psnding, Bagar £i1ed”a motion with the Railroad
Commigsion for & rehearing of his apjlication.
That motion was heard by the g¢ommission, and
on September 2, 1934, the Railroad Commission,
by what 1t designated as an amended order, grant-
ed Kdgar a permit to drill said well No. 3,
- * Thereafter ar dismisssd his suit in the dis-
] trict ocourt of Travis County, obviously on the
- ———— —aSSURptionthat-bhe -had,after hs.had.filed it,
obtained fral the Railrcad Oommission the re-
lief Wy had therstofors invoked the Jurisdio-
tion of the 4istriot court to obtain,

"The reupon the appellees herein brought
this suit to annul the so~-ocalled ‘amended ox-
der' of the commission dated Septender 23, 1934,
and %o restrain the operation by nppcllan€ of
the well drilled thereunder ., . .« «

"From the facts above recited it is mani-
fest aml has deen expressly so held, that while
the suit involving the subject-matter of this
controversy was pending in the district court
of Travis County, the Railroad Commission lost
jurisdiction of its order cf Cetober 21, 1933,
.« « « the order of the comnission dated captem=-
ber 24, 1534, and herein attacked, wis void fer
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want of jurisdioetion in the commission over the
subjeotematter thereof. Stewart v. amith (Tex.
Sup.) 83 8. W, (24) 945,"

A similayr holding was made in the case of barnsdall 0i1 Co.

v. Reilroad Commission, 90 8. ¥, (M) 663, in whieh the oourt
oited tha cases of Stewart v, Smith, supre, end Edgar v.
Stanolind 04l & .Ggs Co,, supre, as authori‘%y.

Our answer to your question 1s that the Bailroad
Commission of Taxam does not have authority & this time to
take the well in qestion off production schediile,

Youre very truly

ATTORNEY GENERAL OF TEXAS

] _ B . {Signed)
- . o Y - Cecil C, Rotseh
: Agaistant,

-

APPROVED MAY 2, 1942
(S1gned) Grover Sellers

FIRST ASSISTART
ATTORNEY GENERAL

CCR:4db:Jise

AITROVID CPINICH COMIITTIZE
BY B. W. B,
CHAIRZAN,



