AUSTIN

Bonorable George H., Sheppard
Comptroller of Fublie Accounts
Austin, Texas

Dear Zirt

Opinion Ro. 0-4370
Re! (1) Wheth pla C

o businsss

R 19,1948, supplexented

by your letter ef Ay you request the opinien
of this dedartn . g the provisioms of Subdivision.
12, irtiocle 7047, ded by Aots 1931, Forty-

seoond Leglalgture, 3 £lg, Sec. 1, and of Sub~
divisior Article 7047, R.0.(5., as amended, Aots 1931,
Tortyfeopht gislat 383, oh, 212, iets 1939, rorty-

11 ?‘5. S.‘O 10

uestion presents a situation where
. ) g is overstooked or wishes to market
& new -- slagés merchandise on the floor of the place
of busines tailer or wholesaler, with the under-
stendéing suth merohandise will be peid for when sold,
"and if not sold within s specified time such merchandise
ray be returned to the manufaoturer. 7You inquire whether
or not fubdivision 1, Article 7047, as amended, subjects
such wholegele or retall merchant to the coocupation tax
levied by such subdivision on commission xerohants. :

Subdivision 12, airticle 7047, K.C.E., as amended,
reads as follows 3

HO CCMMUNICAT N 1S TO BE CONSTRUED AS A DEFARTMENTAL OFINICN UNLESS AFFROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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e *Rrokers, - Yerchandise and Cozmisaion lVer-
- ghants, - Irom every person, firm, asacciation of
- TeTEONS, Or corporetion, following the business
or ocoupation of rerchandiise broker ant/or com-
mission rerchant, éither at wholesale or retail,
i oities or towna of twenty-five thousand {&5,000}
or less population, an annual tax of Fifteon tele-
lars (218.00); and in oities of xore than twenty-
five thousand {£5,000) porulation an sennusl tax
of Twenty=five Dollers (1£5.00). 4 commission
merchant in the peaning of this Aot is every per-
son, firm, association of persons, or corporation,
e receiving oountry produce, horses, eattle, sheep,

i hoga, grein, coram, hay, lucher, shingles, wood,
RN ooal, goods, wares and merochandise or anything
a2 slse for sals, to0 be sacounted ror to the owner
e rhen scld and charging a csommlesion therefor,

ke provision of this Section ahall net be con-
= - strued ss taxing the travqling salescan,”

Title 30, Fovised Civil Stetutes, defines and
- ] regulates oomwisszion xerchanta., Article 1174, R, C. S.
e daefizes & "commissicn merohant” as followst:

*iny persoa, firm or aorporation pursuing,
or who shall pursue the bdusiness of selling pro=-
duos, or 30043, wares cor nmerchandise of any kind
upon consignment for & coamission, shall de held
to be a coexission merehant,”

Article 1i8l, R.C¢&., defines s “"livestook com~
nission serohant* thusi

*Any person, firm or corporaticn, who shall
purasus the business of selling live siock. oattla,
cows, culves, bulls, stcers, hogs, shepp, goals,

_ pules, horses, jacks, end jonnsts or eny of them,
e upon consigoxment for a commission or other charges,
Spltr or who shall soliocit ccnsignzent of live stook

as & occmission nerchent or agent, ¢r who skall
advertise or hold himself out to be such, shall

Ye deomad end held t¢ be a live stook commisaion
rerchant within the meaninz of thia sutdivision
ead subject to all the provisicns and pencltles
ST . Lerein rresaoribed.”
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It will be seen that Tubdividion 12, iArtiele 7047,
is broad snough to include both "ocmmission merchants®, and
;lizgggoagboomniauion merchanta™ as they arse each defined

a " e .

In the case of Stein Doubls Tushion Mire Co. v.
e T. Fulton Co,, 1%9 S, ¥, 1013, in whioch writ of error
was denled, where the oontrast stipulated that tires wers
to de shipped by the Stein Compeny to the Pulton Company,
suoh merchandise %o be of a specified gquality end to be

aid for by Fulton Company at & given price ent to
¢ zade each month for tires aolg that?nontﬁ,p:zg at the

sxpiration of the agreemsent, thes Pulton Company to purchase
all unsold tires, ths court held that such agreement was
one of ooneignment for sale on commission, and was not a
2ale to the Fulton Company., The osurt said:

"These provisions of the contrect, it oce-
curs to us, olearly indioate that 41t was the
purpose and intention of the parties thereto
to constitute the Fulton Corpany of Texas ap-
sollnnt'l factor or agent to sell the goods

ellvered to it on commission; the general prope-
erty in the goods remaining in ths oconsignor.”

- ‘There was no provisicn in the contresct as to the
rrice for which the tires were to be s0ld, nor was therse
any provision as to any oompensation to the Fulton Compa

for the sale of suoch tires. The contract was entirely silent
on these matteors. Loter cases follow . the holding in the
Stein case. Renfros v, Hall, 202 S. ¥, Bl8§ Falla Rubdher

Co., v. La ¥on, 288 8. 7. 577. 1n the latter case, where
tires were shipped on a contract by whioh titls was to re-
rain 1a the shipper until they were sold in the regular
oourse c¢f businesa, to bBa accounted for to ahixpor when

aold at a stipuleted price, the Comzisseion of Appeals in

a judgment adopted by the Suprems Court held that the con-
tract wes an agresment of consignrent for sale on commis~
sion, thouzh the £0le ccmpensation recsived by the ocnsignee
for the sale of such merohandise consiated of the Adifference
btetween the price paid to the conscignor and the rice re-
gceived by consignee on sale of the gocds, .

This rule was first stated by our Suprexs Court
in the case of Femilton v. willin~, 73 Tex, 603, 11 &,
643, That ocase has been consistently fcllowed since, and
wa think i1t is deoisive of your faquiry. Ye, therefore,
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Henorable Gecrge B, 8herperd, Paze 4

answer your first question in the affirxative.
Your second questicn reads as follows:

"2, Is a menbar of the firmm ox sn snployes
of a oconmission merchant, individually asud-
Jeot to the Audtionser's cecupation tax, es
levied by suddivision 6 of Artiocle 7047, Re-
vized Civil Statutes, in addition to the tax
paid by the ccemission merohant, 1f the fim
mekEber or the eaployee suctions livestook,
grzin or other xerchandiss at ths place of
business of ths gormission merchant only?"

The first paragraph of Article 7047, Revised Civil

Statutoes, reads az follows:

"There shell De levied anéd ocllected from
svery verson, firm, company or associatioan of
persons, pursuing eny of the ocourations named
in the following numbered subdivisions of this
artiole, an annual cocupation tax, which shall
be paid annually in advanoe exaept where herein
otherwise provided, om every suoh oogupation or

. e3tadlishrent a8 follows!: '

Zubdivision 6, Article 7047, Povised -Civil Stat-
utea, &5 amended, now reads:

"iuationeers. Frem every Augtionesyr, an
snnual tax of Twenty~five Dollars (423)."

article 121, Fenel Cods, provides that whoever
shall pursus or follow sny oocupaticn,eelling ¢r profeas-
pion or do any aect tared by law without having first ob~
tained & license therefor shell de fined not lees than the
sxount of taxes due nor rmore than double sush amount.

The word "oocupation”, as used in Article 7047,
has “een 4efind hy our courts (o %mean a yoostion, trade
or business in which one principally sngages to make &
1iving or obtaln wealth, Johnson v. State, 138 Tex. Cr.
Rep. 370, 138 S. ‘€. (24) 837; Rodbdins v, State, 37 Tex,
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Cr. Ro 468. 125 3- "?o 6’5.

In the absendse of & lsgislative definition the
judicial construation of the term "occupation® ocontrols.
To be an "auoctioneer®, then, within the neaning of article
7047, as construed by our courts, one must engage in the
vocation of suotioneer in order to make & living or to
obtain weslth., TAuationeer® is not defined by any statute
nor do we find any Texas oaée defini the word. ‘ebster's
New International Dietionary (2nd Ed.) defines an auctionssr
ast ™A person who sells or makes & business of selling at
auoticn.” That, we think, is the meaning ordinarily assigne-
ad to the word. If the principal vocation by whiech one
makes his livinz or obtains wsalth 19 that of selling at
auotion, then we hold that he is pursuing the cgoupation
of auctioneer, and iz sudjeet to the tax, under cubdivision
4, ~rtiole 7047. Thls 1o true no matter where he follows
auch ocoupation, be it at his bwvm or any other person's
__place of business and irrsspcotiye of the person or fimm
{ by whom .he is employed.

19 trust that he above fuily enswers your in-
G_U’.WQ

Very truly yours
—///Egég%z::;:jf;MAY 194 ATTORREY CENERAL OF TEXAS
vy ek
FIEST ASSISTANT
LUTOREEY

I
GENERAT Tovwler Roberts
’ ABaistent
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