OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

;y GERALD C, MANN
AYTORRKY SEMERAL

Honoreble L. L. Roberts
County Auditor
Hutechinson County
Stinnett, Teoxas

Dear Sir: " opinion No. f-4423 \
_ Ke: GountygT?aan er'a lomuissions

Your request ror'opinLOn\haa been rooaivod,and care=
fully considered by this department.\ We quote rran/your re-
quest as followa: //'\\< .

/ : |

"Article 6874q makes 1& lawful *to

use any money out of the Latsral sd Account
for any purpose ~exoep t % @ P osos ebumerated

in thls Act.t 7 N\ \
"No proviaiﬁ”\ial de in the’det to pay

any commisgion to tnq_c ity trefsurer for re=
celving an peaying ou Joneys of the lateral
Road -Acoount, but it is mgiypinion the. county .
treasurer should he al the same-etmmisaion
as ig allowed thg,ﬂommiaaionara' Court for -
recely and paying oyt other oounty funds as
proviged for in A&t&glbs 1709 end 3941, Vornon's
/ ‘l‘e - Stagu‘c

"I wi} ;?be aduaeo.:- | |
"Sho a oounty'treasurar ba allowed*
8 commission on the moneys received and paid out
of the “lataral Road Acoount, the same ap is al-
lowed by the 00mmisaionsrl' Court for other '

county funds?®

Articles 1709, 3941, 3942 and 3943, Vernon's Annop
tated Texag Civil Statutea, read as rollows: A
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"Art. 1709, The county treasurer shall
receive all moneys belonging to the county from
whatever source they may be derived, and pay
and apply the same as required by law, in sueh
manner as the commissioners court of his county
may require and 4direct,

"Art. 5941l. The county treasurer shall
receive commissions on the moneys received and
paid out by him, seld commissions to be fixed
by ordeyr of the conmissioners court as followst
For receiving all moneys, other than school
funds, for the oounty, not sxsceeding two and
one-half per cent, and not excesding two and
one-half per oent feor paying out the same;
provided, that he shall receive no commissiona
Tor receiving meney from his predscessor nor
for payling over money to his suocessor in
office, '

"Art. 3942, The tressurers of the ssveral
couinties shall be treasurers of the available
public free school fund and also of the perman=-
ent county school fund for their respeotive
counties. The trsasurers of the several coun-
ties shall be allowed for recelving and dis-
bursing the sechool funds one-half of one per
cent for receiving, and one-half .of ona per
eent for disdbursing, said commissicns to be i
paid out of the avallable school fund of the i
county; provided, no commi=sions shall be paid
ror receiving the balance transmitted to him
by his prededessor, or for turning over the
balance in his hands to his successor; and prow
¥ided, that he shall receive no commissions on
money transferred. .

"Art. 35943. The commissions allowed to any
County Treasurer shall not exoeed Two Thousend
Pollars (£2,000) annually; provided, that in
all counties in whioh the assessed value of the
property of suoch counties shall be One Hundred
¥iillion Dollars (2100,000,000} or more as shown
by the preceding assessment roll, the Treasurers
thereof shall receive as their commissions a
sum not exoseding Two Thousand, Seven Hundred
-Dollars ($2,700) annually; « » o "
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Article 8674q-8¢, Yarpon's Annotated Texras Civil

Statutes, reads as follows:

*It ahall bs unlawful for eny County Judge
or any County Commisslonsr, while acting in his
official capacity or otherwise, to use any
money out of the Lateral Road Account for any
purpose except the purposes enumerated in this
Act, If any County Judge or eny County Commis~
sioner shall knowingly expend or use, or vote
for the use or agree to expend or use any sum
of money aceorulng to any county in this State
from the lateral Rosd Acocount, for any purpose
not suthorized by this Act or shall knowlngly
make any false statement concerning the expen-
diture of any suoch money, he shall be desmed
guilty of a felony end upon oonvioction shall
be punished by confinement in the State peni-
tentiary ror not less than two {(2) nor more than
five (S) years." . : -

Opinion No. 0-1088 of this dspartment held that the

County Tresasurer of & fee county was entitled to recsive ocom-
missions for recelving and disbursing monies recslived from
the Federal Government and on monies realiZed from the sale
of county bonds ifissued for the purpose of constructing &
county jJail. We quote from sald opinion as followss

L T A

"The money she (referring to the County
Treagsurer) has received from the Felderal Gov-
ernment, was evideantly s direct gift or grent
to the county for the purpese of defraying a
part of the expense incurred by the county in
building a jail. If so, it became oounty funds
and for recesiving and paying it out, she is
entitled to re¢eive the commission fixed in
the court’s ordar. The money recaeived from the
sale of the jail bopnds ars likewlass ccunty
funds for which she is entitled tc receive the
atated ocommission for receiving and disbursing
them. Pregidioc County v, Walker, (Sup. Ct.)

69 S. W, 97; Wall v. McConnell, 65 Tex. 397}
Trinity County v. Vickery, 65 Tex. 354i Bastrop
County v. Hearn, 70 Tex., 563, 8 S, W, 302,."
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It 1a true that the act referred to in Article
6874q~8e¢, V. A. C. 8., supra, does not gpecifically in so
many words authorize oommissiona to the County Ireasurer
for recelving and disbursing funds and the strict letter of
such statute would sppearently prohibit the Treasurer in a
fes county from receiving oommissions for receiving ana
disdursing such funds., However, there is a wel) known rule
of statutory domstruction whick we deem applicable to this
situation, In the case of Veleh v, Stats, 148 S, %, (24)
878 (writ refused), thi{s rule of statutory construction was
applied. In the Welch case the plaintiffs sued the State
for the tort of the State's agent for the wrongful death
of plaintirfs' deughter, a minor; pleaintiffe contended that
the term "muniocipel corporation™ in the wrongful death stete
ute {Artiocle 4671) inecluded the State and that therefore
the State was liable. We quote fram the court'’s opinien
as follows:

"While in 2 latitudinous sense the State
may be found within the letter of ths phrase
*municipal corporation.' Yet, as generally
uged in law literature and legislation, we do
not think such ls true; sspeclally, in view
of the ¢lsarly indicated econstitutional mean-
ing of the phrase, we do not thipk it is true
with reference to legislation 41 this State.

A pertinent rule of statutory coanstriotion is
Tound In 69U C. J. D 964, | EFE. a8 TOLIOWS !
¥In pursuance of the gensrel objeoct in giving
egfeok o the intentlon of the {e [slature,

r t trollied b gh 17

courts are nov eontrolils

ven the resl intention sven ugh eontrary
Eo 1he letter of ihe law.” (Underscoring ouwrs)

%e think the situstion here 1s somewhat analogous to
the right of the Treasurer to receive commisszions on monies
received and disbursed from bond 1ssues, The ocourts have
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held repeatedly that such bond monies must be falthfully
applied to the purposes for which they were voted and rais-
ed, yet 1t has been uniformly conceded and held as pointed
out 1n opinion No. 0-1088, supra, that the County Treas-
urer iln a fee cdounty 1s entitled to his statutory commis-

sions on same. The paying out of the {rezsurer's commnis-
aions in not an unlawful diversinn of the founda of tha hnnd

B VS TERSSSTSsS —

monay but 18 mersly a statutory charge against said fund to
compensato the Treaaurer for handling sams.

It is our opinion that while tho purpose of
Article 6674q-806, V. A. C. S,, supra, 18 to prevent un~
lawful diversions from the Lateral Fund Account for pur-
peses not authorized by the act suoh article does not
contemplate the denial and prohibdition of the statutory
commissions of the County Tressurer in a fee cpunty for re-
celving and disburaing sueh funds,

It is therefore our opiniocn fhat your question
should be answered in the affirmative, and it i3 so ans~-
vered. -

Very truly yours
ATTORNEY GERERAL OF TEXAS

| Wim. J. Fanning
* : Asslstent
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