THRE ATTORNEY GENERANL
OF TEXAS

Gerald C. Mann AUSTIN 11, TEXAS
N O X R P X R D :

Honorabls Henry C, EKyle - Overruled by Opinion
County Attorney 0-4715 in so far as
Hays County it conflicts

San Marcos, Texas

Dear Sir: : Opinion Ko, 0-4431
Res Is Article 1645a-6, V.A.C.S.,
Constitutional, and other
questions?

. Your letter requesting the opinion of this Department on the
questions -stated therein reads as follows:

"Aots 1939, 46th Leg., Spec. L., p. 591, appearing
in V.A.C.S. as Art, 1645e-6, provides for a county suditor
in ocounties having s population of not less than 14,850

" 'end not more than 14,920, and provides further that such
suditor in suoch counties may be paid not more than $2,400.
00 per annum, to be paid from the County General Fund, the
Jury Fund, the Road and Bridge Fund, and the Permanent
Improvement Fund in proportion that the levies for such
funds bear to the total salary of such suditor, Shortly
after this sot was passed, an auditor for Hays County was
appointed thersunder, qualified by teking the oath and
giving the bond, and his salary set by the Commissioners!
Court of Hays Tounty at $2,400.00 per annum peyable out _
of the various funds mentioned. Such auditor has served
in scoordance therewith to t his date,

"The above mentioned act of the Legislature eppears
to this writer to be a local and special Daw in violetion
of Section 656 of Article III of the Constitution. Manmy of
your opinions have held similar laws to be in vielation of
said section of the Constitution, towit: 721, 843, 1004,
1020, 1561, 1956, 1957, 1986, 2224, 2811, 3040, 3417, 3662,
3314, 3321, 3722, 3654, 3662, 1699, and 4206. Many of
these opinions have been supported with the holding of the
Supreme Court in Miller v, El Paso County, 150 S.W. (2d)
1000,
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"At the time the above;mentioned saot of the Legislature
was passed, Hays County had & population of 14,915, end was the
only county in Texas between 14,850 and 14,920, according to the
federal census of 1930, According to the 1940 federal oensus,
the population of Hays County is 15,349. It therefore appears
that Hays County no longer comes under the provisions of said
Act, This seems to be supported by at least two of your opin~
ions, 29681 end 3123,

"Too, S. B, 119, Chapter 601, p. 1331, General and Spec-
ial Iews of the 47th leg., Sec. 1 and Sec. 2 of such act appear-
ing ae Arts. 1645 and 1646 in Vernon's Annotated Texas Statutes
Service, January 1942 Cumulative Pamphlet, being an act provid-
ing for the appointment of auditors and the fixing of the sala-

" ries by the Distriet Judge, appears to have repealesd the above
mentioned speciel act applying to Hays County. (S8ec. 3 of said
-S.B, 119,) The effective date of said S.B. 119 was July 9,
1941, p. 1333, Gen. and Spec. Laws of the 47th Leg. Although
the Distrioct Judge for Hays County appointed an auditor for
Hays County long prior to July 9, 1941, with a salary of $2,400.00
fixed by the Commissioners' . Court, as. seemingly allowed by the
above mentioned special act for Hays County, and .such District
Judge has made no appointment of such auditor for Hays County
since July 9, 1941, nor has such judge made eny orders with
reference to the salary of such auditor since July 9, 1941,
Therefore,in. viéw of your opinions 3870 and 3804, it appears
to this writer that the County Auditor of Hays County cannot
legally be paid more than $125,00 for each million dollars, -
or major portion .thereof, of the assessed valuation, the
annual salary to be computed from the last approved tax rolls,
paeyable out of the General Funds of the county. Art. 1645.

"llhder the above statement of facts end the laws appli-

cable t hereto, it is indicated clearly by your cpinicn 3351
that the County Auditor of Hays County should refund to Hays
County what he has been paid in exoess of the amount that would
be allowed him under Art, 1645 R.C.8. for 1926, from the date
he received knowledge that said special act applying to Hays
County only at the time of passage was unconstitutional, or

- such refund be made from the date of the official preliminary
publication of the 1540 federal census, or such refund be
made fram July 9, 1941, It follows that said Hays County
Auditor and his bondsmen would be liable to Hays County for
those smounts in.excess of that allowed by Art. 1645, R.C.S.
for 1925, that have been paid to such auditor with his approv-
al after knowledge on his part that such excess amounts were
being peid under an unoconstitutional law, or had been paid
to him under a law which no longer applied to Hays County,
or paid to him under a law that had been repealed. Art., 1649
and Art. 1641, R.C.S. The raeceiving of such salary in excess
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of that allowed by Art. 1645, with knowledge of the
invalidity.of the payment, appesrst be a sufficient
showing that such auditor acted maliclously, corrupt-
1y or negligently within the rule announced in Welch
Ve Kﬂnt 153 S.W. (2d) 284,

. "llith referenoe to the foregoing, I would appre-
ciate having your opinion in ansrqring the follonng
questionss

.+ ", Is Acts 1939, 46th Leg., Spec. L., p. 591,
appearing in V.A.C.S. as Art. 1645a-6, constitutional?

. "2, With the 1940 federal ocensus showing Hays
County to have a population of 15,349, did the above
mentioned special act no longer apply to Hays County
after the preliminary publics.tn.on of the 1940 federal
census?

o "3. Should the County Auditor of Ha.ys County
, refund to.the county all sums of money received by him

~ from Hays County as. salary during a year in excess of.

" . $125,00 for each million dollars, or major portion there-
of, of the assessed valuation for Hays County according
-to the last approved tax rolls, dating back to the date

.- such-auditor received notioce tho.t Adots 1939, 46th Leg. p
Spec. Le, Pe 591 was unconstitutional?

"4.‘(11 the evont the Auditor of Hays County had
no notige that such special aoct was uncomstitutional,
should he refund to Hays County all sums of money receiv-
ed by him in a year as salary from Hays County in excess
of ¥125.00 for each million dollars, or major portion
thersof, of the assessed valuation for Hays County accord=-
ing to the last approved tax rolls, dating back to the
date of +he prelminary publication of the 1940 federsl
: census?

‘"5, Without the presiding 'Ditriot Judge in Eays
County eppointing an auditor for Hays County and fixing
his salary after July 9, 1941, the effective -date of S. B.
119, Acts 47th Leg., should the ‘Auditor .of Hays County re-
fund to the county all sums of money received by him as
salary from the county in excess of the minimmm provided
in Art. 1645 before the passage of 8. B. 119%
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"6, In the event it should be held that said
suditor should refund any of such money to Hays County,
would such auditor and his bondsmen be liable for such
refund on proof that he knew such law to be unconstitu-
tional and had received such excess sums of money as
salary thereafter, without showing by further aots of
said suditor thet he acted maliciously, corruptly or
negligently in procuring the payment to himself of such
excess of salary?™

Article 1645a-6, Vernon's Annotated Civil Statutes, providess

"Section 1, That from and after the effective
date of this Act in all counties in this State having a
population of not less than fourteen thousand, eight
hundred and fifty {14,850), and not more than fourteen
thousand, nine hundred and twemty (14,920), sccording to
the last preceding Federal Census, or any subsequent

Federal Census, the Commissioners! Gourt in such counties,
if they shall determine that an Auditor is a public neces-
sity in the dispatoh of the county business, and shall en~
ter an order upon the minutes of said Court, fully setting
out the reaeons and necessities for such Auditor, and shall
cause said order to be certified to the District Judge hav-
ing jurisdiction in the counties hereinabove set out, said
Judge shall, if such reasons be considered good and suffiw
cient, appoint & County Auditor as provided in Article 1647

of the Revised Civil Statutes of Texas of 1925, and upon

the appointment by seid Judge of such Auditor, such Auditor

shall qualify by teking the oath of office and giving the

bond as now provided in Article 1649 of the Revised Civil

Statutes ofwTOxns qf 1925,

"Secs 2. When the Auditor, as hereinabove provided,
shall have quelified by taking the oath and giving the bond,
&s provided in Section 1 hereof, he shall be authoriged to
perform 2ll the duties now required of Auditors generally in
ocounties of this State, as provided in Title 34 of the Revis-
ed Civil Statutes of Texas, 1925, and amendments thereto not
to exceed Two Thousand, Four Hundred Dollars $2,400) per an-
num, said salary to be paid in equal monthly installments

and shall be paid from the County General Fund, of such

counties, the Jury Fund, the Road and Bridge Fund, the Per-
manerit Improvement Fund, in proportion and on ‘the percentage
levies made for each respective Fund, and in proportion that

such lovies bear to the totel salary of such Auditor,
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) "Sec. 3+ This Act shall be deemed cunulative of
all goneral provisions now authorizing the employment of
Auditors, and it is not intendend by this Act to repeal
any law, or parts of law, not in oconflioct herewith,"

It will be noted that the above mentioned statute applies
not only to those counties in this State having a population of not less
than 14,850, and not more than 14,920 inhabitants sccording to the last
preceding federal census or any subsequent federal census, This Depart-
ment has heretofore construed numerocus statutes similar to the statute
above quoted, and has held that such statutes are unconstitutional end
therefore voide The opinions bearing the mmbers enumerated in the sec-
ond paragraph of your letter quoted above and the case of Miller v, -El
Paso County, 150 S.W. (2d) 1000, and the authorities mentioned therein,
support your. contention that the above quoted statute is unconstitutionsl,
Therefore, in view of the alwve mentioned opiniorns and the authorities
cited therein, it is our opiniom that Article 1645a-6, supra, is uncon-
stitutional and therefore void, ‘

According to the 1940 federal ocensus the population of Hays
County is 15,349 inhabitants. As sbove stated, Article 1645a-6 applies
only to those counties having & population of not less than 14,850 and not
more than 14,920 inhabitants according to the last preceding foderal census
or any subsequent federal consus, Were the above mentioned statute (Art.
1645&-6) constitutional it would no longer apply to Hays County.

We think that 1t'will be convenient to consider your ques-
tiona Fumbers 3, 4, 5 and 6 together,

. Article 1649, Vernon!s Annotated Civil Statutes, provides:

: "The auditor shall, w1th1n twonty days of his
appointmént, eand befors he enters upon’ the duty of his,of-
fice, make & bond with two or more good and sufflcient sure-
ties, in the sum. of $5000, psyible to t he county judge
conditioned for the faithful performance of his duties, to

. be approved by the Commissioners'! Courte. He shall also
take the official oath and an addivional warrant in writ-
ing, stating that he is in every way qualified under the
provisions and requirements of this title; and giving
fully the positions of private. or public trust he has
heretofore held, and the length of service under each. He
shall further 1nclude in his oath that he will not person-
ally be. interested in any contract with the oounty "

It will be noted thnt the above quoted statute requires
the county auditor to take the usual official oath of office, and also
an additional cath, in writing,- stating he has in every way qualified
under the provisions and requirements of the law relative to his office,
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the positions of public trust he has theretofore held, and the length
of service under each, He iz also required to include in his additi.
onal oath that he will not be personelly interested in amny contract
with the county. '

It is essumed in your request that one or the other of the
dates mentioned by you is the correct date from which to caloulate re-
funds dué to the county under the act in question, Your request raises
the point as to whoether a county auditor who receives a salary under
an unconstitutional statute is liable therefor, also whether the sure-
tirs on the bond of the county auditor are liable,

It is the duty of the county and distriet attorneys, upom
request, to give an opinion or advice in writing to eny county or pre-
cinct officer of their district or county, touching their official
duties, (Art. 332, V.A.C.S.) and it has been the policy of the Attorney
General of Texas to so advise said officers upon such questions touch-
ing the public interest, or conéerning their official duties. (Art.
4399, V.A.C.8.)e

: Weo think, that in eccordeance with our opinion No. 0-3351,
where the provisions of an sct of the lLegislature are solely to the
personal and beneficial interest of the officer, knowledge on the part
of the officer of its unconstitutionality, received through advice
given him by his county or distriot attorney or from the Attorney
General of Texas, is sufficient to deprive such officer of any equi-
ties and fixes the liability from that time on where illegal payments
of salary are received by him under the unconstitutional law,

Generally speaking, sureties ere not liable for money which
has been paid to sn officer under orders of the commissioners! court
and which under no circumstances could rightfully be collected from the
county. While sureties are liable for fees or commissions which have
been retained by an officer in excess of the maximum allowed, they may
not be held accountable for excesxive fees which have been voluntarily
paid to him under an order of the commissioners' court or for over
payments which have been made tc him under an order which the commis-
sioners' court had no jurisdiotion to meke, or, again, for momey which
has been paid %o him by his successor as fees but which in faoct belong
to the county. (Jeff Davis County ve Davis, 192 S.W. 291; Harris Coun-
ty v. Charlton, 245 S5.W. 644; Grayson County v. Cooper, 211 S.,W. 249;
Tex. Jre. Vol 34 Pe 577).

Judge Cooley, in his works on constitutlonal limitations,
Volume 1, Eighth Edition, &t page 382, says:

"When a statute is adjudged to bs unconstitutioneal,
it 35 as if it hed never been, Rights camot be built
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up under it; contracts whioh depend upon it for their
consideration are void; it constitutes & protection to
no one who has scted under it, and no one can be pun-
"ished for having refused obﬂdienoe %0 it before the
decision was made. And what is true of en act void in
toto is true also as to any part of an act which is
found. to be unconstitutionsl, end which, conssquently,
is to be regarded as having never, at any time, 'been '
possessed of any legal force," '

The Supreme Court of Texas in Sessums v. Botts, 34 Tex., 335~
350, did not constrme the above authority as amnouncing a doctrine
that an unoonstitutional law could bs no protection to officers or-citw
izens, hefore the same had been passed upon and adjudged invalid. The
court in its opinion said:

27 .™¥o are not willing to endorse the proposi-
»%iom, in its troaded sense, that a ministerisl
of ficer has the right and power to decide upon
the constitutionality or unconstitutionality of =
an act passed with all the formality of law, It
is the duky of such officers %o execute and not to
pass judgment upon the law, and we are of the
opinion that the clerk of the diatriect court
should have refused to have issued execution in '
violation of what appeared to be a wvalid &nd bind-
ing law, until the same had been declared void by
the tfibunal properly constituted for that purpose.®

In view of the foregoing authorities, you are respectfully
advised that it is our opinion that the county auditor should refund to
the county all of the salary received by him in excess of the amount
‘allowed under the gensral law provided in Art, 1645, &5 said statute
existed when the suditor was appointed and gualified, from and after
the date the county auditor was advised that Article 1645a-6 was un-
constitutuional by the county or district attorney or the Attorney Gen-
eral, It is our further opinion that the sureties on the official bond
of the county are not liable, but the county auditor is personally lia-
ble for such sum or sums rocorv’ed by him =s salary in excess of the
amount authorized by Art. 1645, supra.

In connection with the foregoing, we want to point out thet
the Commissioners® Court of Hays County had the authority by virtue of
Art. 1646, V.A.C.S., to appoint sn auditor for the county and pay him
a salery as authoriged by Art, 1645, supre. That is, the Commissiomers'
Court eould end should have allowed the county auditor, ss compensation
for his services as such, one hundred and twenty-five dollkars for each
million dollars, or msajor portion thereon on the assessed valuation
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of the oounty, the snnual salary to be computed from the last approved
tax roll,

You state in effect that there has besn no procedurs regerd-
in» the appoimkment of a ocounty auditor or the fixing of his salary
under S, B. No. 119, Acts of the 47th legislature, Regular Session,
1941, therefore, we do not deem it necessary to discuss this act (S.
B. 119 supra) in this opinion.

Yours very truly
ATIORNEY GENERAL OF TEXAS

s/ Ardell Williams

Ardell Williams
Assistant

APFROVED AFR 13, 1942
s/ Grover Sellars

FIRST ASSISTANT
ATTORNEY GENERAL

Approved Opinion Committee
By BWB Chairmen



