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Near Sir: Opinion No. 0~4466

Re: Whet is the iegal status of
a politieal subdivision in =
county when said politieal
subdivision is dry as to four
per cent beer and the county
is wet as to malt and vinous
beverages that do not contain
alcohol in excess of fourteen
per cent by volume?

Your letter requesting the opinion of this department on
the above stated guestion reads as follows:

"1 would like an opinion on the following gquestion:
tWhat is the legal status of a political subdivision in
a county when said politieal subdivision is dry to four
(4%) per cent beer, and the county is wet as to fourteen
{14%) per cent beer?'

"An unusual situation has again arisen in this
county snd I would like to give you a little of the
history so you may answer this question. In 1937 all
alcoholic beverages were prohibited in the county; in
1938 four (4%) per cant beer was legalirzed within the
county; later an election to legalize all alcoholic
beverages failed to carry; in 1939 four (4%)per cent
beer was legalized in the county; in 1941 four (4%) ver
cent beer was prohibited in the county; and in 1942 the
sale of fourteen (14%) per cent beer and wine was
legalized, Dluring the time that the county was wet as
to the sale of {4%) per cent beer Precinct 2 and the
City of Lyford, by local option elections, voted to
prohibit the sale of four (4%) per cent beer,

"The situation is in short that we have a precinect
and a city in the county which are dry as to the sale
of four {4%) per cent beer, and the county is wet as
to fourteen (14%) per cent beer and wine. There have
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been no city or preolnot elections to prohibit the
sale of fourteen (14%) per ocent beer and wine.

"The lew is well established in the ocases show-
ing that a county wide election can in no instance
have the effeot of legalizing intoxiesnts in dry
precincts or cities. These cases are set out in
numerous opinions handed down by you and for that
reason are not pointed out., However, in all of those
caseg there has never been a situation, in so far as I
am able to determine, where the questiom of various
degrees of wetness were inveolved--it was just a questionm
of whether the subdivision was wet or dry.

"You will notice in this instance that the
preocinct and oity in question are mot dry as to
fourteen (14%) per cent beer and wine since that
jssue and the issue on prohibiting all alcoholie
beverages have never been voted on by them as unitas.
It would therefore seem that the only question in-
volved is whether or not said subdivisions may sell
beer or four (4%) per cent and under, because it
seems clear that they can sell beser and wine ocontain-
ing aloohol between four (4%) and fourteem (14%) per
cent. After considering the gquestion very sariously
I am inelinad to the view that the stetus of said
subdivisions as to four (4%) per cent beer has no
effect at this time becausge the entire county is
wet as to fourteen (14%) per cent beverages. At
any time in the future when the county was wet as
to only four {4) per cent beer, then the status would
be material and they would be dry as to the four (4%)
per cent beer. But, under the present condition, the
status on four (4%) per cent beer is one which is not
to be considered at this time.

"The argument can be advanced that these sube
divisions are dry as to four (4%) per cent beer
and that no vots by the county, sz a whole, oan in
any way have the effect of legalizing the sale of
light beers in said subdivision. This argument is
sound and must be accepted is the gquestion as to the
status on the four (4%) per cent issue is oonsiderad
matorial,.

"I am inolined to think that said subdivisions
are wet for the sale of beer and wine up to fourteen
(14%) per cent end that they will remain so until such
time as they vote for prohibiting the sale of beer
and wine not to exceed fourteen (14%) per ocent."
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By virtue of the Texas Liquor Control Act (Article 666-32,
Vernon's Annotated Penal Code) any county in the State, justice precinct,
or any incorporated city or town, in compliance with said Act, may hold
a local option election to determine whether or not the sale of liquors
shall be prohibited or legalized in such county, justice precinct, or
inecorporated city or town.

For the purposes of this.opinion, where you have referred to
"Precinet 2" and the eity of Lyford, we assume that you refer to a
justice precinet and an incorporated town.

From the faects stated in your letter, as quoted above, it
is apparent that in 1941 by loeal option election the sale of heer not
containing aloohol in excess of four per centum by weight was prohibited.
Therefore, it naturally followed that all alooholic beverages mentiomed
in the Texas Ligquor Control Act could not be legally sold. However, in
1939, the county as a whole, by local option legalized the sale of beer
which did not contain alcohol in excess of four per centum by weight.
During the time the sale of beer not containing alechol in excess of
four per centum by weight was legalized by a local option eleetion, the
above mentioned justioce precinct and the City of Lyford prohibited the
sale of such beer by a local option election and under the facts stated,
said precinct or eity, as such, has not changed their status,

TInder the facts stated, in 1942, the county as & whole legal-
ized the sale of malt and vinous heverages not containing alcohol in
excess of fourteen per centum by volume by local coption eleotion. Al-
though the county as awhole by virtue of ssid election was “wet" with
roference to the sale of malt and vinous beverages not containing alcohol
in excess of fourteen per centum by volume the status of the precinect
and city ebove mentioned remained the same as established by the last
local option election held in such precinet and city. By virtue of the
last local option election held in said precinot and eity, each was
"dry" as to all alecoholic beverages mentioned in the Texas Liquor Control
Act.

We think that it is well established that the status of the
above mentioned precinct and city will remain dry as established by
the last local option election in each, until the status of each is
changed by a local option elestion. The faet that the county as a
whole has legalized the sale of malt and vinous bevaerages not contain-
ing alcohol in excess of fourteen per centum by volume does not alter
or change the status of the precinct and city heretofore mentioned.

We think the conclusion reached herein is supported by the
following cases; Talley v. Binson, 96 S. W. (2d) 94; Rockholt v.
State, 126 S. W. (2d) 488; Coker v, Kmeieik, 87 S. W. (2d) 1076, and
Houehins v. Flainos, 110 8. W, (24) 549, Jackson v. State, 118 S. W.
(24) 313.
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Trusting that the foregoing fully answers your inguiry, we
are '

Yours very truly

ATTORNEY GERERAIL OF TEXAS

Py s/Ardell Williams
Ardell Williams
Assistant

AfLMiwe

APPROVLED MARTH 20, 1942
s/Crover Sellars
FTRST ASSISTANT ATIIRMEY GLNERAL

Approved Opinior Committee By BWE Chairman



