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Dear Sirt Opinion No.

3
of employment
individual by

as applied to Article 5321b, Se (9). Your letter
reads:

“pPlease supplement L1 re recited with the
facts to be found in Exhib ajtached. Walker, an
employer, owned ang dividual business.

A corporation wvag ose of buylng this

businaess. ad most of the stock
and he actual ration. After the
carporation b d dperated business for more than a
year, Walker, d not\bheeh in business individually
gince the time ke egwld hig buginess to the corporation,
re-ente s néw individual dusiness vas
not ¥sg in which Walker was ori-

W:lk-' indi ~dua 1y hae never terminated his coverage
in\acdqrdance 1ti the terme of Section 8 (¢) unless the

termihatis gXker 13 nov operating his Individual

rate bus nesy, vhich 1s likewise Operating All proce-
dural stepd before the Commlsslon have been properly
taken.

"Query: Who 1s entitled to the employment exper-
ience esgtablished by Walker individually prior to the
acquisition of his business by the corporation? If the
corporation is entitled to the experience, vhat tax
rats is applicable to Walker individually?
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"on June 30, 1938, this Commission received
the letter a copy of which is attached as Exhibit B.
This informatiocn is included for the reason that the
texpayer feels that the letter amounts to an applica-
tion for termination of coverage under Section 8 (o)
of the Act, Article 5221b-6 (¢}, Vernon's. If 1t is
your opinion that the letter in itself sctually does
amount to an application for termination of coverage,
we 8till request your opinion on the main quesation
asked. In this connection a letter dated January 22,
1942, from Mr. Rice M. Tilley, attorney for the em-
ployers, 1s attached as Exhibit ¢."

Article 5221b, Section 5 {(c¢) (9), Vernon's Revised Civil
Statutes, reads:

"For the purposes of this section, two or more
employing units wvhich are parties to or the subject of
a merger, consolidation, or qgther form of reorganiza-
tion effecting & change in legal identity or form, shall
be deemed to be & single employing unit if the Commis-
sion finds that (i) Lmmediately after such change the
employing enterprises of the predecessor employing unit
or units are continued solely through a single employ-
ing unit as successor thereto; andu%ii) immediately
after such change such successor is owned or controlled
by substentially the same interests as the predecessor
employing unit or units; and (111) the sucacessor has
assumed llablliity for all contributions required of the
predecessor employing unit or units; and (iv) the con-
sideration of such two or more employing units as a
single employing unit for the purposes of this section
would not be inequitable.

"No rate of less than two and seven tenths (2-T/10%)
per centum will be permitted an employing unit succeeding
to the experience of encther employing unit pursuant to
this section for any periocd subsequent to such succession
except in accordance with regulaticns prescribed by the
Commission, vhich regulstions will be consistent with
Federal requirements for additional credit allowance in
Section 1602 of the Internal Revenue (ode, and consistent
with the provisions of this Act, except that such regula-
tions may establish a computation date for any such period
different from the computatiorn date generally prescribed
by this Act, and may define the words 'calendar year' as
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meaning a tvelve (12) consecutive month period end-
ing on the same day of the year as that on which
such computation date occurs.”

At the time of the incorporation of Walkers business
section 5 {(c) {(9) was not a part of Article 5221-b, 1t having
been enacted by the Forty-seventh Legislature in 1941. There-
fore, the Commission had no regulation on the transfer of em-
ployment records in 1938. We are informed that you now have s
regulation providing for & waiver of the employment record by an
employer transferring his business to another.

We are unvilling to say thet Walkers letter of June
28, 1938, is 2 literal complisnce with Section 6c providing for
s termination of his coverage. But, the informetion supplied
reflects that Walker has since waived his right to the employ-
mont record made as an individual prior to July 1, 1938, Ve
entertain no doubt that he would have waived that record in July,
1938, 1if the Commission had provided for such an act at that time.
This conclusion 18 based upon the letter to the Commission of
June 28, 1938; the fact thet thers vas no cessation of the busi-
nessj there was no loss of time Dy any employee! the same busi-
ness in arery detail vas continued ss&ve the change in legal iden-
tity.

. The employer asked if the sorporation would retain
the same identification number indicating that he considered
the change only one of legeal identity. We are al so informed
that the corporstion sssumed and peaid the unemployment taxes
for June of 1938 after they becams due on August 1, 1938,

The facts recited in your letter and the attached ex-
hibits show that after the change in the legal identity of the
business in question from that of an individual to a corporation
the individusl originelly owning the business owned approximately
9k% of the stock of the nevwly created corporation. That same in-
dividual that operated the original business was the managing
offi{cer and in control of the business of the corporation. %The
business carried on by the corporation was &t the sesme address,
used the same personnel, engeged in the same type of buesiness,
the only change being in the legal identity of the business be-
tveen the close of busineses on June 30, 1538, and the opening
on July 1, 1938.
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An examination of Section 5 {e) (9), suprs, discloses
that this fact situation falls within the requirement of the four
provisions ocutlined in this Section. We can =ee no reason for
denying the corporation the benefit of the employmant record of
the individual. There can be no contention that it would be in-
squitable for the successor 1s the same business with the same
peresonnel but & different legasl entity. The benefits accruing to
the employess of the individual would be preserved to them after
the change in the legd ifdentity of the busineas,

We hsve no decisions on this statute by the courts of
Texes &8nd we &re unable to find a decision from sny of the other
state courte upon this subject; therefore, ve &re required to con-
sider the statute and give it the construotion intended by the
Legislature. We believe that it was cleerly the intention of the
Legislature that an individual changing the legal identity of his
business, but continuing the operation of the same type of busi-
ness with the same persormnel end with the same business policies,
should be entitled to the employment record created by the indi-
vidual if the provisions of Section 5 (¢) (9) are not vioclated.

' We have found in the Unemployment Compensation Inter-
pretation Service - Benefit Beries - Volume 5, No. 1, at page 131,
& quotation from & ruling by the Social Security Board made on
December 22, 1939, adopting the following construction of Section
1602 of the Federal Unemployment Tax Act with respect to tranafers
of accounts for experience for purposes of computing veriatbions
in contribution rates.

"Reduced rates based upon transfers of eccounts
or experience do conform vith Federal standards, if
confined to casee in vhich an entire employing enter-
prise and all its incidents for all purposes of the
Unemployment Compensation Lav &re transferred to a
aingle legel person, vho may or may not be & covered
employing enterprise whose sccount or experience is
combingd, after the transfer, with that of the trens-
feror.

In our opinion the corporation created by the individual,
Walker, would be entitled to the employmsnt experience established
by Walker doing business individually.

You have then sasked what tax rate is appliocable tc Walker,
individually, after having resumed or opening a nev buslness some
tvo years after the incorporation of the originel business.
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Article 5221b, Section 6 (4). reads:

: "Any employing unit which is or becomes an em-
ployer subject to this Act, and which under the provi-
sions of this subfdeation ceages to be an employer sub-
ject to this Act and subfequent to such time again
becomes sn employer subject to this Act by reason of
any of the provisionas hereof, shall upon agein becom-
ing an employer aubject to this Act be considered a
nev employer without regard to any rights acquired by
it during the time that it had theretofore been an
employer."

Article 5221b, Section 5 {¢) (7) reads:

"Each employer's rate shall be two and seven-
‘tenths (2-7/10%) per centum except as otherwise provid-
ed in this section. HNo employer's rate shall be less than
tvo and spven-tenths (2-7/?05 per centum for any year,
unless and until his account has been chargeable with
benefits throughout the thirty-stix (36) consecutive cal-
endar months immediately preceding the beginning of the
calendar year for vhich rates are determined.”

8ince Wnlker was not operating individually for more
than two years, ve cannot believe that it was intended that the
record be held for the individual for an indefinite period of
time. Walker might have waited five Yyears to begin the nsv busi-
ness. Would 1t not be more inequitable to refuse the transfer
of the employmsnt record because some day Walker might operate
again individually, This wvould, in our opinion, defeat the pur-
poze of the statute. We, therefore, Dellieve that when Walker
resumed bueiness in 1640 in enother and different type of busi-
ness that the Commission should allow him the tax rate of 2.7%
as provided in Section 5 (¢) (7).

Yours very truly
ATTORNEY GENERAL OF TEXAS

By%afw .
I Morrise dges
A Ass¥atant

NH:ab



