OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Genatd C. MANN
ATTORNKY SENERAL

Honoreble E, H, Grifrin
County Attorney

Young County

Grahsm, Texas

Dear Sir: Opinion Ko. 0-4500
Re: Sheriff may be allowed ex-

are!

(1} May the Counfy A4 of /Young County,
Texas, legally pay the CherlY hid County a
monthly ex-offioie atlary e following
faocts in relation : The officers
of saild County = 3 fee basis and
were likewise ¢ :

The Sherliff ¢

pige t0 whether or not the
1ld meke the maximum allowed by
during the year 1942. A4t tho seild meeting
aubhorized the payment of the depu~

g of sald County. During the year
sald” Sheriff paid his deputies from the
fees earned by his offioce.

»(2) Does the fact that the Sheriff's office,
during the year 194), earned and colleoted the
maximum allowed by lew. prohibit the payment of
an ex~-offioio salary during the year 19427
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"{3) Does the faot that the deputies* sala-
ries of said office were paid from the fees earned
gnd colleoted by seid offiee during the yesr 1941
end said salaries would be paid from the general
fund of said County during the year 1942 prohibit
the payment of an ex-offielo salary to the said
Sherifr during the year 19427

"(L) Does the faot that the Sheriff of Young
County, Texas, ooclleocted exgess fees during the
year 1941, whioh he has not et this time refunded

- unto the Treasurer of seid County prohiblit the
payment to the sald Sheriff of an ex-officio sala-
ry during the year 19427 '

L] L4
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Article 3895, Vernon's Annotated Civil Statutes o
Texas readst

"The Commlssioners' Court i1s hereby debarred
from ellowing caompensetion for ex-officio servioces
40 county officials when the compensation and ex-
oess fees which they are allowed to retein shall
reach the meximum provided for in this chapter,

In cases where the compensation and excess fees
which the officers are sllowed to retain shmll not
reach the maximum provided for in this ehapter

the Commissioners' Court shall allow ounponsation
for ex officio services when, in thelr judgment,
such compansation is necessary, provided, mch
compensation for ex officio services sllowed shall
not increase the compensation of the officlal be-
yond the maximum of compensation and exgess fees
allowed to be retained by him under this chapter.
Provided, however, the ex officio herein author-
ized shall be allowed only after an opportunity
for & public hearing and only upon the affirmative
vote of st least three members of the Commis slonera‘
Court. (As amended Aots 1933, 43rd Leg., p. 73k,
ch, 220, B8 7.)"

Ve believe the osse of Tarrant County, ét al vs.
Smith, et al, 81 S. W, (2) 537, answers your first question.
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Smith, Sheriff of Tarrant County, was sued by the County for
the recovery of excess fees and for the return of $800,00
previously ellowed end paid him as ex-officio sompensation.
The Court there sald:

"The Sheriff was paid in advance in 1928
by the Commissioners' Court $800.00 as ex-officio
fees for sunmoning jurors. . . That year he made
his maximum compensation of $5,000.00 exclusive
of that $800.00, In such event it was his duty
under such above statute to return the $800.00
to the County. He 41d not do so. This holding
does not amount to setting aside the judgment of
the Commissioners' Court whioh ordered the $800,00
paid. We assume that judgment to be valid. By
the subsequent events, to wit, the collection other-
wise and thereafter of the maximum pay, Mr. Smith
becsme obligated to return that money,.®

We believe it was therein expressly recognized that
the Commisassioners'! Court gould, in the exercise of its dim~
oretion, allow ex-officic oompensation at the deginning or _
any time during the year subject to a f'inal aceounting at the
end or the year. TYour first question is anawered in the
affirmative.

Ve do not believe that the colleotion of the maxi-
mim during the yeer 1941 would prohibit en ex~offiocio 2llow-
ance fror 1942, The fact that tge offise produced surficient
revente® in 1941 to make the maximum eompensation for the of-
ticer 18 no essurance that the inoome from the office during
1942 would likewise provide the maximum compensation., It
.follows toct your second question is enswered in the negative,

In your third question you state that the deputies
were paid from the fees of office during 1941 end are to be
paid from the general fund in 1942 end agk 1f such fact would
prohibit an ex-officio ellowance to the Sheriff for 1942,

Article 6869, Vernon's Anpotated Civil Statutes pro-
videe for the appointment of deputles and makes specifis pro-
vision for the payment of thelr saleries out of the general
fund of the County ". . . if in the opinion of the Commimssioners:?
Court fees of the Sheriff's office are not sufficlent to Justi-
ty the payment of selaries of such deputles. . ." We assume
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that the Commissioners' Court has so found and ordered. Ve

do not believe this would prohibit the Conmissioners' Court
from meking en ex-officlo allowance to the Sheriff. Of course
any ex~-officio allowence must be teken into account at the

end of the year and if such allowance, together with the fees
of office snd excess fees allowable by law exceed the maximum
provided by lew, such officer must return the excess thereof
to the County.

By your fourth question we presume thet the Sheriff
collected excess fees whioh, added to the reguler fees of of=
fice, exceeded the maximum provided by law during the year
1941; that such fects have been duly reported but thaet he has
not paid the excess thereof to the CGounty. If sueh assumption
ie true, we think it proper to here polnt out that the County
hes an adequate remedy a8t law to sue for a recovery of the ex-
oess fees., See Tarrant County vs. Hollis, 76 S. W. (2) 198,
and oases there oited snd Terrant County vs. Smith, supras.

¥e rind no Constitutional or statutory inhibition

. against the Commissioners! (ourt providing an ex-officio el-
lowence in the inatant oase. It suffioes to say, however,

that it is hardly concelvable that a Commisslioners' Court

woee sworn duty it is to economically adminlster County finenees
for the public good would so use their discretionary power of
voting ex-officio compensation for a publie official who would
fall or refuse to account for and deliver to the Treasury such
excess fees as 1s required by Article 3891, Vernon's Annotated
Civil Statutes. -

We thank you for the spiendid brief made a part of
your request and for your expression of opinion upon the ques-
tions presented with which opinior we have oonsurred.

Yours very truly

ATTORNEY GENERAL OF TEXAS

T rhe bty
Lloyd Armstrong

Assistant
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