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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

€. MANN
.“.“"\’ GENMERAL

Nonorable Frank D. Quinm,
#ixeoutive Becretary
fexas State Parks Board
Austin, Toxap

Poar Mr. (ninm:

.. should be handled and whother or mot
the funds received from the sale of this sorap
material can be deposited to our special fund or
miet it be deposited to the General Wurd. Ve,

of course, would like very mich to be able to use
this money in the Bpecial Park Fund -- as it would
only compensate us for the oxpense and trouble of
gathering it up.

NO COMMUNICATION IS TO BE CONSTRUED AS A BEPARTMENTAL OFINION UNLESS APFROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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“Most of the material which we have was
loft with us as surplus by the National Parks

. . Service and not originally purchased with
State Funds,*

The junk material mentioned by you is public property
bpelonging to the State, and your Board, therefore, has no author-
ity to donate the same to junk deslers or to any other person.
The Board is not clothed with any such power. Geovernmental
agencies have only those powers that are conferred upon them
by the law creating them.

Article 6070a, of VYernon's Codification of the stat-
utes, authorizeg the Board to grant concessions and to make
soncession contracts in connection with State park sites, and
deoclares:

*The revenues thus earned by the State
Parks Board shall when collected be placed
in the Btate troseury."

It furthor provides that "funds and revenue derived
under the provigions of the act and deposited in the State
trossury shall be doposited in a special fund to be known as
the 'State Parks Fund,'

There appears to be no provision suthorizing the
Board to dispose of unused or sorap material, such ss you
nontion, so that the proceods thereef could in any event be
consldered revemze, within the meaning of the special fund
thus provided for.

Article 688 of the Roevised Statutes declarest

"The State Beard of Control shell have
charge and control of all public builldings,
grounds and property of the State, and is
the custodian of all pudblic personal prop~
erty, and is charged with the responsibility
to properly care for and protect such prop-
erty from damage, intrugion er improper
usage, % # & %

¥e are of the opinion this statute, in the abgence
of a wore spoecific provision, is suffiocient to autherize the
Board of Control to make sale of proparty, such as you des~
cribe, if in the sound judgment of theo Board it sooms neces~
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sary to protect the State or preserve the preperty damage.

It will be seen the statute does not stop with
making the Board of Control the custodian of all publie,
porsonal property, but it goes furiher and affirmatively
imposes upon the Board the responsibility to properly
care for and protect such property from damage. It may
be, ordinarily, that a mere custodian or dbailee with re~

spoct to property would mot have such power as ve have
Just indicated, for he would be clothed with mo other
power, and charged with no other duty but to safely keep
and roedeliver the very propertiy intrusted to his custody.
Bput not so here, where the property is of such nature
that 1t deteriorates -~- suffers damage -~ nocessarily re-
sulting in loss to the State, and the only way in which
such damage may be avoided, or at lcoast & most reaasonmable
way, would be to sell the property where it has a market.

¥e do not mean to say the Board has the broad
power of disoretion to sell personal property belonging
to the State in the custody of the Roard, merely because
such property is mot prasgently nooeded, but we wean to say
that such power of sale should de exercised only where
the particular circumstences surrounding the matter
would ghov to the Board, in the sxereise of a gound
dbusiness and official discretion, that such prosedure
was necessary to prevent damage or waste in respect to
the property. We know that junk waterial expesed to
the elements is in process of waste and nltimate des-
truction precisely as perishable fruits, vegetables,
and the like, are perighable, as of course.

Yhere this power of sale is exercised by the

Board of Control it is mot in virtue of any spoecifio
statute, prescribing the method or menner of eale, but,
on the contrary, it is in virtue of the express general
pover to protect against damage, and therefore the sale
when necessary may be made by the Board in such manner,
at such time and at such place or places, and upen euch
price as to the Board may seem just and reasonsble,
This is incidental to the main power conferred.
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You are therefore adviged that this is the
proper way to handle such property.

ATPRCVED AFPR 16, 1942 Yery truly yours

Mﬂ, ATTORNEY GENERAL OF TEXAS

FIRST ASSISTANT
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