OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Dr. Se M, uiattr, Cha{rmen
Texas Prison Boerd
Houston, Texas
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the Jetter from the Houaston Pipe lLine Company,
X Mid. and sigoned by B, He. Gilliams, stotes
that the\co@pany desirsd o segulire & "right of way®
soross a portiocn of Imperiel Htate Ferm and esked that
you irquire of this depsrtment whether the Texas Frisen
Eoard had authority to "gysnt” guoh a "right of way™,
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On the basis of the informstion conteined in
. youwr letter mnd that of lr, silliems, kr, Gleun i, Lawis
of shis departasnt wrote you an Aprii 7th, that our
Opinions Nos., 0-2356 and 0=3629 answered your inguiry.
Coples of thoss opinione were enolosed. .

On April Sth. Xr. «1llisms wrote directly to
this depertaent, explsining more fully tiw bdaais of your
reguest, #e quote from his lettsr as follows:

"On April 2, 1942 the Houston Pipe Line
regussted, by lcgtor, to Or. 8, ¥, Linter en
opinion in regeréd to right-ofeway ncross the
Frison Farn E:opcrty in Texus. Dr. Lister
intorms us that bhe malled this latter %0 the
Attomey General's Office oz April &, 1942,
#¢ fosl that the letter we wrote to Lr. Lister
does not sxpress whet we asctually would like an
apinion on.

rd

*The Houston Pipe lLine Compsny doces nos
axgaet the Prison Board to grant us asy right, slaim,
title or interest in or upon sny of the land owned
by the State Varms, We are msrely aaking for a
pernit or licenas o cross ¥rison Farm property with
8 nataral gas pipe lins % not only serve the Prie
sons but the gsnersl pudlic as well. 4 liceamse or
pernit would subject our lips to be moved or Te-
moved from Frieon property upos request st the
sxpense of the Pipe Line Comuany, e would alaso
expeot $0 Dey for any &xd all dsmeges which might
-arlse by virtae of sueh eonstruction.*

Our opinions Kos. 0-2356 and 03629 30 not cover the
quastion railsed by Hr, #illiems' letter of April 8th. Cn
the basis of informetion before us, we state your cuwmastion

as followss:

Does the Texas Frison Bonxrd heve the
Power and suthority to grent a license for &
pipe line over prison lmmd to ¢arry gas whioch
will Secrve other consumsrs as well as the Prison
Systen?

The Leglieleturs of the State of Texes has pleced
the sxclusive oontrol and mepagement Of the Xrison fGystem
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in the Texas Prisocn Board. Article 6166g, Vernon's ise
vised Statutes, providesy : .

*The Texuzs Frison Domrd, togethw with

the meneger hereinafter provided for, shall be
veetcd with the sxolulive ampsgement end ocontrol
of the Prison Systen, aud ell properties delonge
ing thereto, subject only to tie ﬂuuumn of
this Act, and shsll be responeible for the msnage~
mert of the affsivas of the Prison System and for
the propexr care, trsetment, feeding, clothing snd
asnagement Of ths (riscners mnmoa therein.”

Ztatutes which preassride and linilt the exarciss
of offielel 4utly are sirictly eonstrued in respest to the
powers conferrid smd the mannsr Of thelr exescise, axd mush
powers ers not te be enlarged by construsticn. Eryan v,
Sundderg, 5 Tex. 418; 34 Tex. Jur. 4bl.

*It is &mm well settled, however, that a
law which soafers & DOwer o paes a duty upon sn
offiecer or voard qarries with it by implieasion the
suthority %o 40 sush things as are \
osossery to carry into eoffeat the mur gren @

1:“ ULy imposed.” 34 Tex. Jur. y 884 yases
Q *

It is manttest that the Frison Board has the duty
and obligzstion of preporly earing for the persons placed
wnder its okarge. ZProper sare, of ocourse, includes provision
for heating of prison bulldings and for fusl tQ c¢uok the
food which the nrisoners cat, &8 well aa ¢aring for other
similar needs. For thase purposses, gep or some similar
type of fuel is preoticelly indispensshle,

Ubhviously, ir ges 1s ths fuel used,; it must de
piped into the Slste Isrms end by pipe Muﬁri_ﬁtu to the
various loeations and dulldings wheze 1t 18 %0 be utilized, -
These pipes must be leid upop or under ground coaposing
prison eystem lanés, axd the necessery right of way must

be supplied by either ersemsnts or licenases Lo ths company
furnishing the fuel. _
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. Gur Opinfons Los, U=2356 amd U-3520 hold thet
- the Frieon Board caRuot crent op easemsnt e0ross prison
land to & privete enterprise, The besis for this iolde
is thet an eescncnt s &n interest in land and the
Priscn Joard, unfcer our siatutas, hHns RO power %W convey

State prisom land,

: A lioanas, howsvar, stands on a 4ifferant foobing,
A lisense does Dot creste an intereet in land. I¢ 4s ot

. » pecsonal privilege, revocabls at the will of the licensor,
and ia not subfset % the vice inherent in ths gruns of en
shaament,

The distincetion bLetweoll an sasesmedt oiid & lisense

« has beshn clearly stated in Texas Juriasprudence, and we guote

from that text as Tellowst

*i éistinotion Detweon an esscasnt ond &
licenas lisa in the faot tit the fommerx alweys
finplies ap intevest in the lmd Lin ar over h
it is to be enjoyes, whils the latter does not,
Again, an esmement is & parampent interest walls
a lMososs {8 a mmd privilegs t0 40 some act
on the land wit Dosssssing any estate Shereln,
The interest of an sesemsnt may bDe s freshold or
a chattel oune, egearding to its duration] whersss
& license an{ &5 v genaral p aitinn, bs kil
%0 De rovoos Lo sy 12 ) 4 omer of the lmad
in whieh 1t 1s enjoyed.” 135 Tex, Jur. 775, snd
capes cited,

*4 licanns affes resl properiy saounta
t0 & Gere privilege and imports no sstate or
intersst An ths propersy. This serves to Als~
tinguleoh & license from en sasement.” 27 Tex.

Jure ‘56'

Undoubtedly, the Prison Soard, in ths proper
conduct of the Prison cystem, has in She peast of many
scossions found it neoessary 0 grent licwses in axrder
o aerry out the dutles J.ncud upen it. For exaxple,
spy one smaking a dellivery one of the ¥Frison Pams
oomes upon prison lsods o8 a mers lioenase, snd any
ons who cnterc upon ﬁ-hm iand exespt in &n striot pere
formance of sons offieial duty is a licenses, Thorsfors,
the eushority and power ol the Frison Hosxd o grsut a
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liconse, where suoh license i3 reascnadly necesssry $o the
rfornsnce of duties imposed upon the Board, are hardly
subJeot to cuestion.

Of course, the Frison bHosrd does not have the
powsr or suthority to grent licemses indiserimizavely. This

ry we delleve, is restrioted in she senss thut it oan de
oxe:ofued orly in the furtherance of some objective ne~
g;ssgry %0 the proper performanecs of duties imposed uposn the

e
Aco0rding to ir. Williems® lsster of April 2nd.

ene of the obJecidves Of Lhs proposed lina i3 to ictbenara
the priaon eystem agalnet gas fellwre. ne guots froa Lie
letter 08 followss

"The posed line 1is ip suich oloss proximit
to the __huﬁo 8 thet should mrscney’:rlu i
Liste Surm would 5oL Yo out of gus for sny length

of time, 0% ouly does the line aat ax 8 stadilizing
unit bwut it delinitely assures aaple gas pressure

30 et the fuim would at &kl tiues be protested froa
g& ralloe.”

We are suvlecd Wab dn the event of gas fallure the
sonduct of ihe prison systsm would be adversely affected -
since gas is used for heating, ooceking, brick manufecture,
sanning ond cany other sotivilles ot thwe Centiral &tate Famm,
the Injerlcl Vorm, the Harlem farm, snd the Elue ildge Furm,

Au we Leve wlleudy polntsd oub, the Gtate of Texas

.. has pleced upon the Texse #Frison Boerd ths burdes and duty of

properly cpeicting znd controlling the Prison System, end to
Wis end hae jadcad plensry poser in the Boaréd for "tha oxe-
slusive mansgenent sad gontrd®. of the Frison System, and sll
propertles beloaging thereto,* Halntenance of susllelsnt ges

saure is gertalznly within the scope of Lte 4duties znd the
risor Sorrd would be Justliled ip pursuling ressonatbls asahe to
ecocmplish that purpous,

If the Texss Frison Socard in the ex:rolse of its sound
diacretion deteraines that the proposed pipelins will be bene~
ficlel to the Priscon System snd that it l1s peucgnebly neoss:.
to assure it agsinst geg fallure, the authority to grent the
negsssary license, rewoceble at the will of the Board, sesas t9
us to Ye necescarily implied from the plensry posner L0 nan.ge
and control the Frison System,
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1t 48 a ssttled irimalph that the sourts will
not inte:fere with, control or review the exercise of

the discretion vested in publie officers or Loards exe
sept Lb & clesr ompa of sbuse of disoretion, or of fraud,
or where the officer Or board has exceeded hiz or its
powers or where there hos Leenr & manilfest invasion

of privete rights. City of dWylie v, Stons {Civ, A p,l

16 5, e (2a) 862, arrimed {Cama. ippe) 34 8. W, fzd 842}
3, Tex. Jur. k98,

50 loag as the proposcd lins will be eof bVeneris
t0 the Prison System end la resacnabdly necessary to ths
proper conduct thersof, it matters not that other con-
aumors in that viocinity will reup en incldental beneflit.

- It 48, thersfore, She opinicn of this depart-
nant, and you sre o advised, tmt tiw Texus Prison -
Board has the r snd suthority %o grant a licenss,
revocable at will of ths Bosrd, for a 'ﬁmm o
OArTY gas aoross prison lasd cven {Mugh line will
sarve Other conaumsrs as well as tle Prison Bystes,
whore tie line im rsasonably necsasary 0 the muinte~
nancs of gas presszure o tie yrison forms.

Yours very tiuly

WOVED APR 24, 1942
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