S5,
‘ & % 5
N i\ “o;

. V""-.. 'Q‘.‘.::.".::_-'
At OFFICE OF THE ATTORNEY GENERAL OF TEXAS
R K :

AUSTIN

GERALD C, MANN
ATTORNKY GENERAL

Honoreble George H. Sheppard
Comptroller of Public¢ Acoocunts
Austin, Texas

pear Sir: Opinion Ko. 0-4513
Ret Is the stock

for tax levied

e B1ll 8, Acts,

s, ¥7th Legislature
T Yexnon's Texas

Civil tes), applicable to

the transfer

3an¥ fof Cooperstives, (5) Produc-
on Credit Associations, (6) Ka-
amm Loan Assoolation and

al Savings and Loan Asso-

Your let 42, submits for our sttention
and opinion the foll 8, /vhich ve quote therefroms

in this department as to

vhe y stook tr levied by Article XV of
Housé B B, Agts of ¢ gular Session of the Porty-
e . ure, applies to atoek issued by corp-

orationn o od r the Farm Oredit Adsinistration

Lava,\especially) to jsuch sorporations &s The Federal
Land Ba sdstofi, the Federal Intermediate Credit
Bank of Houstd e Produation Credit Corporation of

Houston, the dston Bank for Cooperatives and produc-
tion eredit associations and national fare loan associa-
tione which have their offices in various districts of
the state, In light of the above I shall thenk yeu to
answver the following questionss

"1s the stogk transfer tax levied by Article XV,
Houss Bill 8, Regular Session of the Forty-seventh leg-
islsture, applicable to shares, share accounts, corti-
ficates, or pass-books issued by such corporations?
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“Under a similar lav ths Federal Savings and lLosn
Asseciations are arganized. ¥ould the same ruls govern
the shares issued by these organizations?

"It 1e the informmation of this department that these
gorporations issue both Class A end Class B cgtoek.

"I am enolosing & letter from ¥r. Carl Runge, Dis-
trict General Counsel for Yhe Federeol Land Bank of Eous-~
ton, that way be of soue service to you in answvering the
ebove questicna., I will thank you return this file to
this dspartment with your reply."

The purpose and tenor of ths attached letter to you from
Fonorable Carl Runge, Distrioct Genserel Cownzel for the Farm Credit
Administration of Houston, as vell as subsequent conversations with
indiestes that the res) question before this department is the
bility of transfars of shares of certificetes of stceck of the
subject corporelichs and associations retheithan the ori 1 Lasue
of stoek by sueh sorporations and aszogiationy. Kowever,
as the Questions submitted by you spuittuny sposk of ttu taxabil-
ity of shares "issusd by such corpoetion,” we think it not amiss,
in passing, and to olarify the situation, to refer you to cur Opinion
No, 0-}594. directed to you, and holding that tho tax measure in
question does not apply to the original issus of stock by corpore-
$ions, ssscoistions, ete. This would, of course, ombrage thn subjest
SonoeINns.

The doternmuon of vhesther or not the transfer, from one
person to anotber, of cutstanding shares of stock of the various
corporatiom and asscoelatione menticned in your letter, is subject
to the tax im question, hinges squarely upon the incidence of
tax; becauss if the burden thereof is fixed directly wpon these gorp-
orations or asgocletions whoas stook ia aold or transferred, and such
corporations or asscciations avre Pederal agencies and instrumentall-
ties, then, under admitted prinsciples of esonstitutional lawv, ne tax
‘would or could agorus; per contre, 1if the charge of this tax rests
upon the seller or transferor of the steck or certificates, then the
question of constitutionsl immunity from ntate taxation iz mot pre-
sented and the tax may be loavfully solleeted.

To detormine thisz issus genercus ref'erences to the Stock
Trapsfer Tax Aot bsm necessary. Scction 1 ¢f the Act lsvies the
following tax: '
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"There is hereby imposed and levied s tax ss here-
inafter provided on all sales, agreenments toc sell, or
metoranda of sales, and all delivoriu or transfers of
shares, or certificates of stock, or certificates for
rights to stook, or gertificates of deposlit represent-
ing &n intesrest i{n or representing certifiocates made

tavahils undaw thie 'll.nl'lm in any domastis op foarelion

unoeiat:lon. company, or eorpomtim. or certificates
of interest in any business conduocted by trustee or
trustees made after the effective date hereof, wvhether
made upan or shown by the books of the assoaiation,
sompany, corporetiomn, or trustee, or by any sasignment
in blank or by any delivery of any papers or agreement
or msmorandum or other evidence of sale of transfer or
order for or agreement to buy, vhether intermediate or
final, and vhother investing the holder with the bene-
fiecial interest in or legal title to such s=tock or other
gertificate taxable herewmder, or vith the possession
oy use thereof for purpose, or to secure the future
payment of money or future trensfer of any such
stogck, or certificate, on sach hundred dollars of face
valus or fraction thereof, three (3) cents, except in
cases vhares the shares or certificates are issued vith-
out designated monetary values, in vhich case the tax
shall be at the rate of threo (%) cents for each and

section 1 of the Act further providee the mode and mammer
of payment of gueh taxg

" 4 # & The payment of such tax shell be donsted
by an sdhesive rtamp or stampe affixed as follews: In
tha onze of s sz2le or transfer, vhare the evidence of
the t{rensaction ig shown only by the books of the as~
sosiation, company, corporation, or trustee, the stamp
mn ba phm w mch ‘boaka, andit shall bs the

“gge on, or trustee
‘ B _he the transaction ie
) i‘?sc’ﬁ'ﬁ Py the aelivery 'ar Transfer of & certificete
the atsap shall be pla.m upon the surrendered certifi-
cate and canceled; and in cases of an agreement to sell,
or vhere the sale ia rreeted by den.nnr of the certi.
ficate in blank, thepe ! ﬁq tvemd D3
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by . this

Article
} p As R0 v‘r’ AT
s PANCIRE BAY sade in duplicate and

the stamp provided for by this Article may be affixed
to a duplicate of such blll or memorandum and canceled,
and such duplicate of guch bill or memorandum may be
kept by the party making such sale in his posseasion,
rovided that he shall enter upon the original of such
111 or mamorandum 4 date and mumber that such
bill or memorandum wes madein duplicate that the
stamp was affixed to the duplicate thereof retained by
the seller. Every such bill or memorendum of sale or
agreenment to sell shall show the date of the transaction
vhich it evidences, the name of the seller, tha stock,
or othar certificate, to which it relates, and the muon-
ber of shares thersof. All such bills or memorandz of
séle shall bear a number upon the face thereof and no
more than one such bill or : memSrendum of sale made by
the seller on any given day shall bsar the same mmber.
The aforesaid identirication nmumber of the b1ill or meno-
randuz of sale shall in all cases be entered and record-
od in a book of account." (Emphasis ours)

Even vithout the assistance of the conclusive suthorities
hsreinafter cited and discussed, we believe the bare text of the
statute above quoted impels to the conclusion that the incidence of
the tax in Question is upon the seller or transferor of shares or
certificates of stosk and 1is by no conceivable interpretation of the
statute, upon the corporation or assceiation vhose stoock is sold or
transferred. It iz quite trus that other portions of this tax mea-
sure place scie burden upon eorporations or sssociasttions vhose stoek
1s bought and sold by the investing or speculating public, such as
the keoping of proper records For inmspection of the tax asuthorities,
and affixing of tax stamps, ete.; but this burden im incidental to
their right to do business fu the stete and fe an enforcement fea-
ture only, whiech has besn upheld in the cases hereinafter dlscussed
&% entirely constitutional, The duty of buying the stamps evidenecing
payment of this tax 13 placed squarely upon the “person or persons
meking or sffectuvating the sale or transfer.” The tax here is not
8n ad valorem or other direct tax upon stock issued or held by the
nened corporations and associations, but rather ia an Iindirect or
excise tax upon the privilege of transferring such shares and lies
sgaingt the person, firm or corporation exercising such privilege, to~
vit: the seller or transfercr of the atook. ¥This controlling dis-
tinction, to our mind, makes the position of Mr. ¢ untenable and
his suthorities inapposite, al vith the genersl principle that
Federsal sgencies or instrmmentalitios may not be texed by a state, we,
of course, 40 not dirfer,
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Our anclysis of the etatuls ls fortified by the persuasive
interpretstion upen this question accorded the New York Stoeck Trans-
for Tax Act, from vhich the Texas Act is patterped. Opinlon Ro. 220
py the Attorney Genersl of Kew York in 1839, prior to the anastment
of the Instant moasure, holds thot trensfers of the atock of a Pro-
dustion Credit Agscclaotlon, even though a Federal instrumentslity,
authorized by Federal lav, are sudject to tax. In such opinion it
{s said that "The imposition of such a tax upon an individual owner
does not becoms a burden upon the Federal instrunentelities, nor
dovs it in any waey irnterfere vith or impeir any of the rights and
duties ¢f the Federal egencies.”

The cose of Oreves et el vs, Phelps, (19%9) 257 App. Div,
889, 12 N. Y. 8., (2d4) 76, holds it to be the duty of the person mak-
ing or effectusting & sale or transfer of stodk to affix or eancel
the stoups.

T™he caae of Wille va. Addas et &8l, Court of Appeals, July
11, 1935, 266 K. Y. 180, 197 K. E. 180, afrimming Wylie vs. Adanms,
K. Y. S« 102, holds that the fallure to pay a stook transfer tax
by the sellier upon the sale of stoock precludes an action to recover
on a:urchase maney note.

Hore divectly bear upon the srguments advansed by the
able counsel for the Farx Credit Administration, we point to deeci-
sions by the Bupreme Court of the Mnited States upholding state stat-
utes designed to cause national banking corporetions, being admitted
Federsl szencies, to collect end remit taxes levied upon the share~
holders of szeld banks., First Kationsl Bank v. Kemtueky, 9 Wall. )gz,
19 L. Ed. 7013 Citizens Kational Bank v. Kentuoky, 217 U, 8. 443, S&
L. B4, 832, 30 3. Ct. 532; First National Bamk v. Chehalias County,
166 U. S, 240, 41 L. BX, 1069, 17 S. Ot. 6295 Merchants & M., Nat.
Bank v, ?.maylmi‘ag 16? Y, 3. '1’ k2 L. R4, 236’ 1T 8. Ct. 829.

With reference to ths contention that the instant tax

Esasure places an uwneonstitutional tax or burden upon agencies or
instrumentalities of the Pederal Qovermment, we think the case of
Colorads N.tional Hank vs. Bedford, 310 U, 8. 41, 84 L. Bd. 1067,
furnishes a camplete ansver, In upholding the constitutionality of

& state lav requiring national banking corpowetiong to collect and
remit $o the stote, 8 tax levied ypon customers of the dank, based .
upon the value of ssfety deposit bhox serviees, the Rupreme Court said:

"phe person liable for the tax, primarily, oan-
not always be szid to be the resl taxpayer. The tax-
payor Xs tho person ultimately liahle for the tax
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itself, The funde vhich wvere received by the Btate
came from thesssets of the user, not from those of the
federal instrumentslity, the bank. %The Coloradoc Su-
premse GCourt holds the user is the taxpayer. The deter-
mination of the state court &3 to the incidence of the
tax has great veight with us and, vhem it follows log-
ically the langusage of the Act, as here, is sontrolling.
As the user directly furnishes the funds for the tax,
not &8s an ultimate consumer with a transferred burden
but by | 12 of the Act is the responsible obligor, we
oonclude the tax 1s upon him act upon the hank, The
con;tit.ution or lawe of the United States do not forbid
such a tax,

"The tax being & permissibdle tax on cuztasers of
the bank, it 1s settled by our prior decisions that the
statutory provisions requiring collection and remission
of the taxes do not impose an uncopstitutional burden
on & federal instrumentality. ¢# ¢ # *

Uponn these considerations and authorities ve agocordingly
advise you that the seller or transferor of the shares or certifi-
ocates of stock of the sorporatiocns and associations named in your
letter, 1s liadble for the exciss or privilege tex levied by the
Texas Stock Tranesfer lav, regardless of the status of such corpora-
tions or aassociations ax Pederal agencies or instrumsntalities, s
question vhieh ve find unnecessary to heve pess upon.

Yours very tmily
ATTORNEY GENERAL OF TEXAS

~

Pat M. Heff,

Assistant
MNte]




