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anget with thi‘grOpe-cd
oltablilhcd read in

arial benefit to the citi-
aines Couaty as a

1942, requesting the opin-
¢ stated gquestion, reads

4 are substantially as
fviduals who are oltizens
: : by, Texas, have subsoribed rundas
' bhe purc~Alo or ecrtcln land in feas, whioh
isN]contel i Axdrews County, immedletely ad-
) ha fouth bYoundary line of Gaines
sfe interested citisena propose $o
11 Gcnete this land to the Oounsy
of Gainol. Caines County, itself, acting
through its Commissioners' Court, propocss to
establish a:new rodd frem the couaty seat to a
polat at or nsar the oommon boundery line of
Gaines and Andrews Counties. A% this point,
the land being donsted to the county, in fee,
by thess individusls,’ ‘oomnenses and’ extends a
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distence of some aix miler into Andrews County.
In chooking into this matter, the question has
baen ralisad es to whethar the Comuizsionars'
Court of Gainss County will have authority to
expend oouaty funds for the meintenance of &
rosd on the land deeded to them in Andrews
County, whioch roed right-of-wsy will conneat
with the proposed refiulerly established road
in Galnex County, and which will be of materiel
b;n:rlt to the citizonu of Caines County ss a
wROle. :

"Articls 2Z0L of the Revised Civil Statutes
of Texas, 1926, provides, among other thinge, :
that the Commissivners' Court shell have au-
thority to 'luy out and gstablish, change and
disoontinue pudlic roads snd high ways' and
they shall further ‘exercise genersal control
over all roads, bighways, ferries, and bridges
in thelr counties.' In sud-division 1§ of '
sald articls, is the general provision, 'said
oourt ahall have all such other powers and
jurisdiotion end shall perform sll auch other
duties as aore now or May hsraafter bs preserid.
ed by law.,' I e¢m upadle to rind eny statutery
or csse authority eithsr expressly holding

that ths Comaissioners' Court has euthority

to expend county funde in the proposed improve-
mont of county lends lying outside the couaty
toundaries, por 40 I rind any authority nega-
tiving such & proposition. The general statute
quoted atove limits the powers of the Commis-
sioners' Courts to those oonferred by oonetl-
tution and lawa only, or arieing by necessary
implication. I find further authority to the
effeot that the powers of Commiasiosnerst Courts
are gensrally to be strietly construsd, but that
the courts will be reluctant to find an abuse
of discretion in oconnection with setiocas of
Commissicners' Courts generslly.

"You are, thersfore, respesctfully regueat-
od to advise thias offioe and the Comuissioners'
Court of Gaines County as to whether, under ths
feots stoted, the Commissionars' Court of Gaines
County has authority to use oounty funds esnd
maohinary to maintain the land owned, or to be
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ownad, by Gaines County in Andrews County,
~assuming that the seme will be necessary in
order to effectuats end osrry out the purpose

of the construotion of that portion of the
road whioh li»s within thas boundaries of Gelnes
_ County.

_ *You are further respectfully reguasted
to give this matter an early assignment for
izmadiste attontion, since the eourt ifsself
i1s extremesly sanxious to proceed with its plana
for road oconstruotion in Geines County, whioh
must necessarily be basad upon your opinion as
to the authority of the court in connection
with the road ia Andrews Couaty."

Section %, Article 11 of the State Constitution
provides: '

“The construction of Jjails, courthouses,
and bridces, and the establishment of county
poorhouses and farms, and the laying out,
conatruction snd repiring of county roads

- shall be provided for by gensrsl laws,"

| Article 6703, Vernon's Annotated Civil Statutes,
providest

' *The commisesioners court shall order the
leaying ocut and opening of publie roads when
necessary, and discontinue or alter any road
whensvey it shall bde desxed expsdient. No
public roads ahall be altersd or echanged ex-
cept to shorten the distance from end to end,
unless the ocourt upon & full investigation of
the proposed change finds that the publie
interest will be batter served by meking the
chenge; and said change shall be by unanimous
ccnsent of all the commiasioners slected. No
part of a pudblis road shall be discontinued

- until e new roed is flrst built conneoting the
parts not discontinued; and no entire first or
ssconé olass road shall be discontinued sxoept
upon vacation or acn~use for e period of thres
Fears. Jald court shall assume and have con-
trol of the streets and slleys’'t in all eities
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and incorporated towans in Texas which have no
defacto (de faoto) municipal goverament in the
active discharge of their offioclal duties.”

It is stated in Texas Jurisprudence, Volume £1,
page 6271 :

"The adainistretion of highways is cone
trolled by the stase, the legislature being
inveated with the nupreme power of reguletion
and ooatrol. S8ubject to aay constitutional
restriotions, thls control may be exercised
through suoh esgenoies es the legisleture may
selset for the purpose.

*The eccnstitution ocommands that the lay-
ing out, constructing and repairing of county
roads shall be provided for by zeaersl laws,
Accordingly, gnnarul lews have bean enacted
setting up a State Highway Commission to ad-
minister atate highwnys and delegnting the
control eof county roads to tho county comie~
sionere! courts, . . ."

It 1s further stated in Texns Jurisprudence, Volume
21, pege 430t

*Subjeot to any local law, commissioners'
courts are invested with the power snd charg-
od with the duty of creating and maintaining
adequcrte roads. They =2re commaniod to lay
out and astadlish roade when necensary. Thess
wxords mean 'make, Oreats or found psrmanently’ -
that 13 to say, they sare esmpowsred to do all
auch acts ag mey be necessary to construet
perzanent roads., o+ o "

Ks quote from the case of Broussard v. Wilson, 183
Se %. 814, as follows:

®e « ¢« 7The legislature hes mesn proper to
confer upon the commissioners! court the powar
and authority to maks contraots for the repair-.
ing and construstion of roads within its county,
and so long as sald courts make coatraots with-
in the restrietions of the constitution aad
under the authority of law, it im not for the
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courts to substitute thaeir judsment for thst
of the comuiassicners' court ¢s th the wisdon
of suoh oontracts.”

The csse of Jameson v, Erwin, 91 S. %W. (24) 11829,
among other things, holde that strict comphiance with stat~
utory provisions is necessary to oonfer jurisdiction on a
Commissioners’ Court to ostablish publie roeds,

The Cormissioners' Court in exercislng powers de-
leguted to eounties in regard to roads osnnot exceed the
powers either srxprecsly or impliedly granted. (Culf Bitu-
lithic v, Nusees County, £07 &, W. M7, revarred on other
grouasds, 11 B, ¥, (24) 505}

Ve fail to find any authority authorizing a Com-
rmisnionerst Court to sxpend county funds for the sstadblishmont,
improvenent end malntennnce of roads outside of the ocounty
boundaries. In the adzesce of such auntdority, it is our
opinton that the Commissioners' Court hes nc iagnl suthority
whatsoeover te axpand ocounty funda to estadblish, izprove or
malntefin pudlioc roads outaide the dboundaries of the county
degiring to expend such funds. In other words, flanding no
statute or constitutional provision expressly glving authore
ity to a county to ecquire land outside of its boundaries
for roed purposes, nor from which the pewer ocould be reason~
ebly implind, we aro compealled to answer the above stoted
guestion in the negative,

Trusting that the foregoing fully answora your in-
guiry, we are

Yours very truly
ATTORNEY ORIPRAL OF TFEXAS
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ro -

. ".‘:.f‘“; . ;':1_ a / T g e P

g v y, - B’ ‘.

FIIGT ASSINTANT

ATTORNEY GRNERAT. Ardoll#ﬁt%:t:::

A%300
P
CREPTTE T
QRO

COMMITTEE

]
2y

W7y
\ CHAIRMAN /



